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IN THE COMMON PLEAS COURT OF BUTLER COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO CASE NO. CR2024-02-0216
Plaintiff, JUDGE SPAETH, J.
VS.
ZHEAN BAI DEFENDANT’S SECOND MOTION TO
DISMISS

Defendant.

Now comes the Defendant, ZHEAN BAI, through his attorney, BRANDON A.
MOERMOND, and hereby moves this Court, pursuant to Ohio Criminal Rules of Procedure 47
and 48, for an Order dismissing the indictment in the above captioned case. The indictment charged
the Defendant with a crime under R.C. 959.131(C). As recently amended, and as applied here,
R.C. 959.131(C) is unconstitutional and violates the Equal Protection Clause of the Ohio
Constitution.

A Memorandum in Support is attached.

Respectfully submitted,

/S/ Brandon A. Moermond
BRANDON A. MOERMOND of
MOERMOND & MULLIGAN
Supreme Ct. #0092397

615 Main Street, 3 Floor
Cincinnati, Ohio 45202

(513) 421-9790

(513) 421-0206 fax
bmoermond@mmdefense.law



MEMORANDUM IN SUPPORT

MAY IT PLEASE THE COURT:
A. CASE BACKGROUND

On March 13, 2024, the Defendant, Zhean Bai, was indicted on one count of Cruelty to
Companion Animal, in violation of R.C. 959.131(C). A pretrial is set for October 24, 2024 at 1:30
p-m. with a jury trial set for the week of November 4, 2024.
B. RELEVANT FACTS

On January 25, 2024, Butler County Sheriff’s deputies were dispatched to reports of an
unknown male that came into a building on January 24, 2024 and put a FERAL cat, known as
Juliet, into a trash bag and slammed the cat on the ground. Deputies were able to find the location
of the feral cat and it was euthanized by Mason Family Pet Hospital. The Defendant was later
identified as the suspect and arrested for this offense.
C. ARGUMENT

The State charged the Defendant with R.C. 959.131(C), a provision that prohibits offenders
from “knowingly” causing “serious physical harm” to companion animals. Within the same statute
R.C. 959.131(B) states that no person shall “knowingly torture, torment, needlessly mutilate or
maim, cruelly beat, poison, needlessly kill, or commit an act of cruelty against a companion
animal.” R.C. 959.131(B). Unlike subsection (C), subsection (B) is a misdemeanor and is not
classified as an offense of violence. Though there is a substantially increased penalty both
subsections of the statute target similar behavior. No one can, in most cases, commit a subsection
(B) violation without committing a subsection (C) violation. For example, here, one cannot

"needlessly kill" an animal without, by definition, causing the animal serious physical harm.



However, punishment under each subsection is different, with subsection (C) being more punitive,
regardless of whether it was the offender's first, fifth, or fifteenth offense. This disparate
punishment for identical conduct violates the Ohio Constitution's Equal Protection Clause. For that
reason, as well as the reasons that follow, the Court must dismiss the Indictment against the
Defendant.

Article I, Section 2 of Ohio's Constitution states, "Government is instituted for [the
people's] equal protection and benefit." Ohio Const. Art. I, Section 2. Equal Protection under
Ohio law "provides equal or greater protections when compared to those arising from the U.S.
Constitution's Fourteenth Amendment." Stafe v. Noling, 149 Ohio St.3d 327, 330, 2016-Ohio-
8252, 11, 75 N.E.3d 141, 146 (citing State v. Mole, 149 Ohio St.3d 215, 2016-Ohio-5124, 74
N.E.3d 368,14-23).

"[1]f statutes prohibit identical activity, require identical proof, and yet impose different
penalties, then sentencing a person under the statute with the higher penalty violates the Equal
Protection Clause." State v. Wilson, 58 Ohio St.2d 52, 55-56, 388 N.E.2d 745, 748 (1979).
Following Wilson, numerous other jurisdictions agreed with the Equal Protection principle
developed in Wilson. Under Wilson, the test for a violation of the Equal Protection Clause is,
"whether, if the defendant is charged with the elevated crime, the state has the burden of proving
an additional element beyond that required by the lesser offense." Id. at 55. If there is no
additional element needed to prove the more punitive crime, then the prosecution is in violation

of Equal Protection. /d.

As applied here, subsection (B) and subsection (C) prohibit identical activity, require
identical proof, yet impose different penalties. Both prohibit an offender from "knowingly"”

harming a companion animal. And as applied here, both proscribe harm that cannot be separated



from the other subsection.

"n on

Subsection (B) prohibits conduct such as "torture,” "maim[ing]", "poison[ing]," and
"needlessly kill[ing]." Subsection (C) prohibits causing "serious physical harm," which includes
harm "that carries an unnecessary or unjustifiable substantial risk of death,” or "harm that
involves either partial or total permanent incapacity,” or "harm that involves acute pain of a
duration that results in substantial suffering or that involves any degree of prolonged or intractable
pain." R.C. 959.131(A)(12)(a)- (c).

Though the offense conduct is identical, it is punished disparately, especially if it is the
offender's first offense like it is for this Defendant. Moreover, a violation of subsection (C) carries
with it a designation as a "felony crime of violence,” an important designation that limits an
offender's future in this country.

Like the Equal Protection concerns discussed above, R.C. § 959.131 is likewise
unconstitutionally vague and indefinite. Penal statutes must define criminal offenses with
sufficient definiteness. Kolander v. Lawson, 461 U.S. 352, 357 (1983). This accomplishes at least
two purposes: (1) that ordinary people "understand what conduct is prohibited;" and (2) that state
law enforcement officials - police and prosecutors - do not enforce the law in an "arbitrary and
discriminatory" manner. /d. This hornbook rule has been applied in Ohio. State v. Collier, 62
Ohio St.3d 267, 269-70 (1991).

Relevant here is the second prong - minimal guidelines to govern law enforcement. If the
legislature fails to establish such minimal guidelines when drafting the statute at issue, it "may
permit 'a standardless sweep that allows policemen, prosecutors, and juries to pursue their

personal predilections." Id. at 358 (quoting Smith v. Goguen, 415 U.S. 566,575 (1974)). By not

providing such guidelines, enforcement of the statute "depends upon who the defendant is and



where the defendant is found, rather than on the conduct of the defendant." Collier, 62 Ohio St.3d
at 274 (Brown, J, dissenting).

If not properly delineated, the area of animal abuse is ripe for this type of inconsistent and
arbitrary enforcement. Unfortunately, as discussed above, that proper delineation is not present
under the current statutory regime. Indeed, an in-depth review of prior prosecutions under
subsection (B) and subsection (C) confirms the fact that prosecutors are left without guidelines
when charging under R.C. § 959.131. Compare prosecutions under R.C. § 959.131(B) in State v.
George, 2023-Ohio-2016 (12th Dist.) (dog chased and beat with a bat the judge described as a
"weapon" that "can cause serious physical harm"); State v. Banks, 2021-Ohio-4330 (1st Dist.)
(two dogs repeatedly struck with sticks and own crates for extended period); State v. Fluhart,
2021- Ohio-2153 (12th Dist.) (described by the judge as "the worse [sic] case of animal cruelty”
when dogs were trapped in basement, kept in cages, lived in squalor-some of the dogs died and
the bodies were not removed and left in the crates with the living dogs); State v. Brewer, 2019-
Ohio- 2969 (11th Dist.) (dog punched with a closed fist so hard that it yelped, followed by being
dragged by the neck in a "violent movement."); State v. Southern, 2018-Ohio-4886 (2nd Dist.)
(four dogs were severely underweight and afflicted with internal parasites while kept in poor
conditions with no food, water, or quality shelter, resulting in the dogs' death), with prosecutions
under R.C. § 959.131(C) in State v. McCullough, 2018-Ohio-4499 (9th Dist.) (kitten thrown
against wall resulting in death); State v. Kyles, 2023-Ohio-2691 (8th Dist.) (kitten doused in
bleach); State v. Olsen, 2023-Ohio-2921 (11th Dist.) (dog's head split open with a hatchet); State
v. Wolfe, 2022- Ohio-2921 (4th Dist.) (dog repeatedly struck with fist and kicked in head and
neck).

For example, in Wolfe, a prosecution under subsection (C), the defendant "kicked the



cage, opened the cage, pulled [the dog] out by the fur on the back of her neck and struck her
several times in the head and neck arca with h[is] fist, and then he kicked her a few times and
shoved her back into the cage." Wolfe at 4. Yet in Brewer, a charge under subsection (B), the
defendant similarly struck a dog and dragged it by its neck. Brewer at 4. And in Banks, again, a
charge under subsection (B), the defendant "knowingly, cruelly beat these two dogs, repeatedly
striking the dogs with this stick, also throwing the crate on the dogs for extended beating." Banks

at 13.

The conduct in Brewer, Wolfe, and Banks is all very similar-indeed, all behavior that
could cause (and likely did cause) "serious physical harm" to the companion animal. Yet
prosecutors across the State, for reasons unknown, did not agree that this similar conduct
warranted similar charges. This lack of guiding principle has significant consequences for Mr.
Bai. For Mr. Bai, a conviction under subsection (C) would result in him being expelled from the

United States and essentially ruining his chance for higher education.

Again, as discussed above, since April 2023, subsection (C) is punished more severely
than an offender's first offense under subsection (B). And without clear guidelines as to what
constitutes a subsection (B) crime versus a subsection (C) crime, prosecutors-like they have in
the past-can pick and choose how to prosecute the offense. While prosecutorial discretion is not
per se unconstitutional, it becomes so when identical behavior is prosecuted and punished
disparately on an offender's first offense.

As such, due to R.C. § 959.131 vagueness, arbitrary and discriminatory enforcement, the

Indictment against the Defendant must be dismissed. Finally, even if-after reviewing the plain

language of context of R.C. § 959.131(C)-the Court has some doubt as to whether the Defendant’s



interpretation is correct, it should nonetheless rule in his favor because the rule of lenity requires

that ambiguous laws be resolved in the Defendant's favor.

D. CONCLUSION

As such, the Defendant asks for this indictment to be dismissed in its entirety.

Respectfully submitted,
/S/ Brandon A. Moermond
BRANDON A. MOERMOND of
MOERMOND & MULLIGAN
Supreme Ct. #0092397
615 Main Street, 3 Floor
Cincinnati, Ohio 45202
(513) 421-9790

(513) 421-0206 fax
bmoermond@mmdefense.law

CERTIFICATE OF SERVICE

I hereby certify that a copy of the above was sent to the office of the Prosecutor via
electronic filing on the same day as filing.

/S/ Brandon A. Moermond
BRANDON A. MOERMOND
Attorney for Defendant



