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MEMORANDUM IN OPPOSITION TO
DEFENDANT’S SECOND MOTION TO

DISMISS

Now comes the State of Ohio, by and throught he undersigned Assistant Prosecuting

Attorney, and presents the following Memorandum in Opposition to Defendant’s Second Motion

to Dismiss.

PROCEDURAL POSTURE AND STATEMENT OF FACTS

Defendant entered the Hampshire Drive apartments on January 24, 2024. While inside

the building he chased a cat named Juliet up the stairs and cornered it at the top landing. He

grabbed the cat, stuffed it in a bag and slammed the cat on the ground. Juliet suffered a fractured

pelvis and fractured spine as a result of this behavior. Defendant was identified on video as the

person who inflicted these injuries on Juliet. Accordingly, he stands indicted for one count of

Cruelty to a Companion Animal, in violation of R.C. 959.131(C).

Defendant previously filed a motion to dismiss arguing that the cat he injured was not a

companion animal. This motion was withdrawn after the Ohio Supreme Court found that all cats

are companion animals. State v. Kyles, 2024-Chio-5038. Defendant’s current motion alleges

that 959.131 is unconstitutional for violating the Equal Protection Clause of the Chio Constitution

and that the statute is unconstitutionally vague.
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ARGUMENT
In determining the constitutionality of R.C. 959.131 this Court must apply a strong

presumption in favour of constitutionality. State v. Collier, 62 Ohio St. 3d 267 at 269.

Additionally, the statute must be construed in conformity with the Ohio and U.S. Constitution if at
all possible. Id. The Defendant bears the burden of proving that the statute is unconstitutional
beyond a reasonable doubt. Id.

Defendant invokes the Ohio Supreme Court’s decision in State v. Wilson, 58 Ohio St. 2d

52 as support for his contention that R.C. 959.131 violates equal protection. Wilson finds that “if
statutes prohibit identical activity, require identical proof, and yet impose different penalties, then
sentencing under the statute with the higher penalty violates the Equal Protection Clause.” Id. At
56. This finding specifically relates to sentencing. Assuming arguendo that the different sections
of 959.131 at issue in this motion prohibit identical behavior and require identical proof, the
Dismissal sought by Defendant is not available. The proper remedy to address an equal
protection issue under Wilson would be the Court sentencing under the statute with the lower
penalty.

No equal protection issue exists in this case because 959.131(B) and 959.131(C) require
different proof and punish different behavior. 959.131(B) states that no person shall knowingly
torture, torment, needlessly mutilate or maim, cruelly beat, poison, needlessly kill, or commit an
act of cruelty against a companion animal. R.C. 959.131(C) states that no person shall knowingly
cause serious physical harm to a companion animal. The statute defines Serious physical harm
as:

(a) Physical harm that carries an unnecessary or unjustifiable substantial risk of
death;

(b) physical harm that involves either partial or total permanent incapacity;

(c) Physical harm that involves acute pain of a duration that results in substantial

suffering or that involves any degree of prolonged or intractable pain;




This very specific definition included in Subsection (C) differentiates behavior which causes an
animal to suffer an incapacity or acute pain that results in substantial suffering from the behaviors
described in Subsection (B). Consequently, R.C. 959.131 does not violate the Equal Protection
Clause.

Defendant’s assertion that R.C. 959.131 is unconstitutionally vague is similarly deficient.
In order to prove a statute unconstitutionally vague the “challenging party must show that the
statute is vague ‘not in the sense that it requires a person to conform his conduct to an imprecise
but comprehensible normative standard but rather in the sense that no standard of conduct is

specified at all.” Collier at 271. Certainly R.C. 959.131(C) identifies a standard of conduct in its

very particular description of serious physical harm.

The Court in Collier also was faced with assertions innocent conduct could be charged
under the statute that required prescription narcotics be kept in prescription containers. The
Court declined to find the statute vague, finding that almost every criminal statute presents
possible scenarios where innocent people are charged, “possible doubt as to enforcement by the
appropriate authorities cannot give rise to constitutional infirmity.” Collier at 272. The Court aiso
noted that in order to be declared unconstitutionally vague, a statute must be vague in all of its
applications. Id.

Defendant cites a list of cases which he claims demonstrate the inconsistency between
charges under Subsection (B) and Subsection (C). Defendant’s list actually demonstrates that
the state is consistently prosecuting cases in which animals received serious debilitating injuries
from violent behavior under Subsection (C). Cases involving chemical burns, a head split open
with a hatchet, a kitten slammed against a wall causing fatal injuries and a dog seriously injured
by being kicked and punched all were prosecuted under Subsection (C). Cases involving
beatings without evidence of debilitating injuries and neglectful behavior leading to starvation and

deplorable living conditions were charged under Subsection (B). Defendant’s behavior in this




case, slamming Juliett to the ground and fracturing her pelvis and spine, is consistent with other
prosecutions under Subsection (C).

Wherefore, R.C. 959.131 does not violate the Equal Protection Clause and is not
unconstitutionally vague. Accordingly, the State of Ohio respectfully requests that this Court deny

Defendant’'s motion to dismiss.

Respectfully Submitted,

/s/ John Hatcher

JOHN HATCHER (0069549)
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing has been sent by ordinary U.S. mail to Tad K.
Brittingham, attorney for defendant, on or about same date filed.

/s/ John Hatcher

JOHN HATCHER (0069549)
ASSISTANT PROSECUTING ATTORNEY
BUTLER COUNTY, OHIO




