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IN THE COMMON PLEAS COURT OF BUTLER COUNTY, OHIO

CRIMINAL DIVISION
STATE OF OHIO CASE NO. CR 2024 02 0216
Plaintiff, JUDGE SPAETH
VS.
ZHEAN BAI MOTION TO DISMISS

Defendant

Now comes the Defendant, ZHEAN BAI, through his attorney, BRANDON A.
MOERMOND, and hereby moves this Court, pursuant to Ohio Criminal Rules of Procedure 47 and
48, to dismiss the indictment in this case pursuant to State v. Kyles,2023-Ohio-2691 currently being
addressed by the Ohio Supreme Court.

A Memorandum in support is attached.

Respectfully submitted,
/S/ Brandon A. Moermond

BRANDON A. MOERMOND of
MOERMOND & MULLIGAN, L.L.C.
Supreme Ct. #0092397

225 West Court Street

Cincinnati, Ohio 45202

(513) 421-9790

(513) 421-0206 fax
bmoermond@mmdefense.law



MEMORANDUM IN SUPPORT

MAY IT PLEASE THE COURT:
A. CASE BACKGROUND

On March 13, 2024, the Defendant, Zhean Bai, was indicted on one count of Cruelty to
Companion Animal, in violation of R.C. 959.131(C). A pretrial is set for June 20, 2024, at 8:30 a.m.
with a jury trial set for the week of July 15, 2024.

B. RELEVANT FACTS

On January 25, 2024, Butler County Sheriff’s deputies were dispatched to an unknown male
that came into a building on January 24, 2024, and put a FERAL cat, known as Juliet, into a trash
bag and slammed Juliet on the ground. See Exhibit A. Deputies were able to find the location of the
feral cat and it was euthanized by Mason Family Pet Hospital. The feral cat was found in one of the
cat condos placed around the property complex by an apartment resident who was feeding the feral
cats. See Exhibit A. There is no proof'that ANY of the residents of the apartment complex had the cat
registered to their apartment nor had paid the appropriate fee for having a pet in said apartment. The
cat was not declawed, as many housecats are. There were no identifying tags or microchip indicating
an actual owner. The Defendant was later identified as the suspect and arrested for this offense.

C. ARGUMENT

Until the introduction of House Bill 108, a violation of R.C. 959.13 was only a misdemeanor
offense. This law was changed to a felony because it is argued there is a clear link between the
mistreatment of domestic pets and child abuse. See Updating Ohio’s Animal Cruelty Statute: How
Human Interests Are Advanced, 29 Cap. U.L. Rev. 857, 872 (2017). The issue of what is considered
a “companion animal” was considered by the Eighth District in the State of Ohio v. Alonzo Kyles,

2023-Ohio-2691.



In Kyles, police responded to an incident in an apartment building. /d at §2. Upon entering
they located a distressed cat lying in the basement of the apartment building completely covered in

bleach. Id at 3. Officers said that the cat appeared to be declawed. /d. The vet who cared for the cat

said that the cat tolerated a bath better than a typical cat, let alone a stray or feral cat, Id at §4.
Officers questioned Kyles on the scene who admitted to pouring the bleach on the floor to get the cat
to leave the building. /d at 3. Kyles was charged under R.C. 959.131 and convicted. Id at §5. The
appellate court reversed the conviction and vacated the sentence for Kyles. The court found that the
State was unable to show that the cat in question was a companion animal under the statute. /d at

919. In its reasoning the court focused on the Ohio General Assembly's use of the word “kept” in the

statute which they determined is having control or to take care of. Id at §15. The court denied the
State’s argument that the cat was declawed or that it was found in a building enough to prove the cat
was “kept” under the statute. Id at §18. The court concluded that “after viewing the evidence in the

light most favorable to the prosecution, this court cannot find that any rational trier of fact could

have found the essential element of the cat being a companion animal beyond a reasonable doubt.”
Id ar §19.

This case is currently being heard in front of the Ohio Supreme Court with briefs completed
on May 7,2024. The case at bar bears many similarities to the Kyles case. The cat in the Defendant's
case was found inside the apartment building at one time but the cat was not owned by anyone in the
apartment building nor did it live in anyone's home. What makes the Defendant’s case clearer is that
this cat was not declawed. From reviewing the video evidence, it clearly shows this cat was able to
scratch and attack the Defendant. The State’s own evidence terms this cat as a “feral cat.” The cat

did not have a collar and no one on scene at the apartment complex could claim they owned this cat



or registered it with the apartment complex. Though the Defendant notes that evidence does show
that cat condos did appear on the outside of the apartment building for the feral cats in the
neighborhood, it does not show that this particular cat was kept by anyone. If the court were to
accept this argument then any and all feral cats would be treated the same as house cats thus
defeating the purpose of “kept” under the statute. A person does not have all neighborhood birds as

pets just because they place a birdhouse outside and that logic applies to the case at bar as well.

“Companion animal” means any animal that is kept inside a residential dwelling and any dog
or cat regardless of where it is kept, including a pet store as defined in section 956.01 of the Revised
Code. “Companion animal” does not include livestock or any wild animal. R.C. 959.131(A)(1). The
legislature could have ended the statute after “any dog or cat” but decided not to. It is clear R.C.
959.131 requires that a cat be “kept” in order to make any of the alleged actions by this Defendant a
felony. Where “no sound textual argument resolves the factual ambiguity in the statute in favor of
the state's interpretation, at the very least, [the defendant] prevails under the rule of lenity.” State v.

Pendergrass, 162 Ohio St.3d 25, 2020-Ohio-3335, 164 N.E.3d 306, § 25.

D. CONCLUSION
As such, the Defendant asks for counts one through three of this indictment be dismissed in
their entirety.
Respectfully submitted,

/S/ Brandon A. Moermond
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the above was sent to the office of the Prosecutor via electronic
filing on the same day as filing.
/S/ Brandon A. Moermond
BRANDON A. MOERMOND
Attorney for Defendant



