
Spoliating Tigers

Evidence Preservation in Captive Animal 

Endangered Species Act Lawsuits



Three Cases



Evidence Preservation Tools

Pre-filing

• Preservation 
letter

• Preservation 
order under Rule 
27, during 60-day 
notice period

Post-filing/Pre-
Misconduct

• Preservation order 
(stipulated or 
upon motion) 

• Preliminary 
injunctive relief 

Post-Misconduct

• Motion for 
spoliation 
sanctions

• Inherent authority

• Contempt



PETA, Inc. v. Dade City’s Wild 
Things, et al.



PETA, Inc. v. Dade City’s Wild 
Things, et al.



PETA, Inc. v. Dade City’s Wild 
Things, et al.



Fed. R. Civ. P. 37(b)(2)(A)
If a party or a party's officer, director, or managing agent—or a witness designated 
under Rule 30(b)(6) or 31(a)(4)—fails to obey an order to provide or permit 
discovery . . . the court where the action is pending may issue further just orders. 
They may include the following:

(i) directing that the matters embraced in the order or other designated 
facts be taken as established for purposes of the action, as the 
prevailing party claims;

(ii) prohibiting the disobedient party from supporting or opposing 
designated claims or defenses, or from introducing designated 
matters in evidence;

(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party; or
(vii) treating as contempt of court the failure to obey any order except an 

order to submit to a physical or mental examination.

https://www.law.cornell.edu/rules/frcp/rule_30#rule_30_b_6
https://www.law.cornell.edu/rules/frcp/rule_31#rule_31_a_4


Spoliation Sanctions

“Sanctions the Court may impose against a 
defendant for spoliation include, but are not 
limited to, the following: default judgment, 

adverse inference or rebuttable presumption 
instructions to the jury, striking pleadings, and an 

award of fees and costs incurred by the injured 
party as a result of the spoliation.” 

Swofford v. Eslinger, 671 F. Supp. 2d 1274, 1280 
(M.D. Fla. 2009). 



Spoliation Sanctions
“A party seeking an adverse inference instruction (or other sanctions) based on 

the spoliation of evidence must establish the following three elements: 

(1) that the party having control over the evidence had an obligation to preserve 

it at the time it was destroyed;

(2) that the records were destroyed with a ‘culpable state of mind’; and 

(3) that the destroyed evidence was ‘relevant’ to the party's claim or defense 

such that a reasonable trier of fact could find that it would support that claim 

or defense.

In this circuit, a ‘culpable state of mind’ for purposes of a spoliation inference 

includes ordinary negligence. When evidence is destroyed in bad faith 

(i.e., intentionally or willfully), that fact alone is sufficient to demonstrate 

relevance. By contrast, when the destruction is negligent, relevance must be proven 

by the party seeking the sanctions.”

Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 220 (S.D.N.Y. 2003).



PETA, Inc. v. Dade City’s Wild 
Things, et al.



PETA, Inc. v. Wildlife in Need and 
Wildlife in Deed, et al.



Fed. R. Civ. P. 27(a)

(3) Order and Examination. If satisfied that perpetuating 
the testimony may prevent a failure or delay of justice, 
the court must issue an order that designates or 
describes the persons whose depositions may be taken, 
specifies the subject matter of the examinations, and 
states whether the depositions will be taken orally or by 
written interrogatories. The depositions may then be 
taken under these rules, and the court may issue 
orders like those authorized by Rules 34 and 35. 



Stipulated Preservation Orders



Inherent Authority



Inherent Authority

The court “has the inherent authority to 
manage judicial proceedings and to regulate 

the conduct of those appearing before it.”

Fair Hous. Ctr. of Cent. Indiana, Inc. v. Smitley, 
No. 1:16-CV-880-WTL-DML, 2018 WL 348154, 

at *5 (S.D. Ind. Jan. 10, 2018).



PETA, Inc. v. Wildlife in Need and 
Wildlife in Deed, et al.



PETA, Inc. v. Jeffrey Lowe, et al.



Document Preservation – PETA v. Lowe



United States v. Lowe



Citation of Evidence in US v. Lowe



PETA, Inc. v. Jeffrey Lowe, et al.



Thank you!


