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Litigating for Animals in a Climate Crisis
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• Established national policy of environmental consideration and conservation across 
the federal government

• Requires all agencies to consider the environment and act to protect it 

(or at least reduce harm to it) when making decisions

• Created Council on Environmental Quality to ensure compliance 

• Regulatory scheme implemented in 1978

Endangered Species Act (1973)

• Established national program for the consideration and conservation of endangered and 
threatened species

• Requires all agencies to prioritize species protection over individual mandates

• Administered by U.S. Fish and Wildlife Service and National Oceanic and Atmospheric 
Administration’s National Marine Fisheries Service

• Regulatory scheme implemented throughout 1970s

NEPA & ESA
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• Federal government has “continuing responsibility” to act as trustee of the 

environment for future generations, avoid environmental degradation, and 

preserve a diverse environment. 

• Applies to discretionary “major federal actions”

• Environmental review process: 

• Environmental Assessments

• Environmental Impact Statements 

• Public notice & participation

• Agency must consider alternatives, require mitigation measures, consult 

experts

• Members of the public entitled to judicial review

National Environmental Policy Act, 42 U.S.C. §§ 4321-4332

Requires process through which agencies consider & protect the “human environment”
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• “Significant” defined with respect to context & intensity, including 

controversial or highly uncertain/unknown risks

• High standard for “reasonably foreseeable” effects

• “Possible” & reasonable alternatives

• Robust judicial relief available

• CEQ regulations were the floor of environmental regulation across 

the federal government

Climate Change Considerations 1970s-2020
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to proposed action

• “Significant” not defined

• Low standard for “reasonably foreseeable” effects

• “Practicable” alternatives within an agency’s jurisdiction

• Limited relief available through judicial review, with lower standard

• CEQ regulations are the ceiling of environmental regulation

• Plus, a special exemption for the CAFO industry

Climate Change Considerations Now
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No. 20-cv-2715 (D.D.C. Sept. 23, 2020)

Alaska Community Action on Toxics v. CEQ, 

No. 3:20-cv-5199 (N.D. Cal. July 29, 2020)

Wild Virginia v. CEQ, 

No. 3:20-cv-0005 (W.D. Va. July 29, 2020)

Environmental Justice Health Alliance v. CEQ, 

No. 20-cv-6143 (S.D.N.Y. Aug. 6, 2020)

California v. CEQ, 
No. 3:20-cv-06057 (N.D. Cal. Aug. 28, 2020)

Litigation to Restore NEPA Protections
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Endangered Species Act, 16 U.S.C. §§ 1531-1539 

Requires process through which agencies consider & protect vulnerable species

• Section 4: species listed as threatened or endangered, and 

entitled to heightened protections including habitat designations

• Section 7: all agencies must consult with FWS or NMFS to 

determine (and avoid) impacts on listed species

• Section 9: all agencies are prohibited from indirect or direct “take” 

of listed species

• The public can enforce through citizen suits
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Listing Species:

• Includes current & future threats

• Unoccupied habitat can be protected

Agency Consultation:

• Changed circumstances require new consultation

• Effects broadly defined & considered

• FWS or NMFS can require mitigation measures

• Site-specific and detailed analysis

Protections for Listed Species:

• Threatened species get “blanket” protection upon listing

Climate Change Considerations 1970s-2019
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• Future impacts limited to those “reasonably foreseeable”

• Unoccupied habitat cannot be protected

Agency Consultation:

• No new consultation if circumstances change

• Effects limited to those that would occur “but for” agency action and 

“reasonably certain to occur” based on “clear and substantial 

information”

• Limited power to require mitigation measures

• Broad and expedited rather than site-specific and thorough 

Protections for Listed Species:

• None unless/until FWS or NMFS creates species-specific plan

Climate Change Considerations Now
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Animal Legal Defense Fund v. Bernhardt, 

No. 3:19-cv-06812 (N.D. Cal. Oct. 21, 2019)

Center for Biological Diversity v. Bernhardt, 

No. 3:19-cv-05206 (N.D. Cal. Aug. 21, 2019)

California v. Bernhardt,

No. 4:19-cv-06013 (N.D. Cal. Sept. 25, 2019)

*all complaints amended June 8, 2020

Litigation to Restore ESA Protections
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The Future of NEPA & ESA

Public 
Influence

Congress

Regulatory 
Agencies

State Law

Federal 
Courts
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Thank you!
CRIS T INA S T E L L A

MANAGI NG ATTORNE Y,  ANI MAL L E GAL DE F E NS E  F UND

c s t e l la @a ldf . o r g

@AnimalLegalDefenseFund @animallegaldefensefund @ALDF


