THE MAN WHO MARRIED HIS PIGEON

ANIMAL HOARDING: ONE JUDGE’S PERSPECTIVE

Gale E. Rasin

| loved that pigeon as a man loves a woman, and she loved me. As long as | had
her, there was a purpose to my life.

Nikola Tesla, inventor



Abstract

Animal hoarding behavior is a form of animal cruelty, which is a crime in all fifty
states. Every year it causes hundreds of thousands of animals to suffer or die. Yet
many judges lack knowledge of this behavior and rarely, if ever, face trial with
defendants who are self-styled “rescue hoarders.” In such cases they encounter
intractable individuals who see themselves as saviors of animals, simultaneously
manifest symptoms of mental disorders and anti-social traits, resist treatment, and
almost always recidivate, even when court-ordered not to possess animals. They
are not all “crazy cat ladies;” they cross all demographics. While most affected
animals are cats and dogs, horses, pigs, small mammals, and birds also are
hoarded. As a judge in a mental health court, | suggest combining elements of a
problem -solving court such as intensive probation supervision, frequent court
status conferences and probation visits, behavioral health treatment, and
communication with treatment providers, with the most stringent compliance

monitoring of total or partial animal bans.
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l. INTRODUCTION
To my fellow judges:

If you are reading this, | imagine that you are a state trial court judge who has been
assigned a criminal case involving animal hoarding behavior. Every state code includes a statute
that criminalizes this conduct, typically under its animal cruelty statute. Illinois and Hawaii have
laws specifically prohibiting “animal hoarding,” and Rhode Island has expanded its animal
cruelty statute to include “hazardous accumulation of animals.”

We may think of animal cruelty as an intentional crime of violence, often described in
lurid detail in the press. Stories about dogfighting or the sadistic burning of a cat or dog
command the public’s attention. But animal hoarding behavior affects many more animals,
causing even more protracted pain and suffering than “aggravated cruelty” (as it is defined in my
state statute). A veteran attorney from the Animal Legal Defense Fund describes it as “animal
cruelty on steroids.”*

Animal hoarding behavior affects not only the health and welfare of animals but also the
perpetrators and communities in which they live. For a trial judge, this conduct may present
more vexing challenges, particularly at the sentencing stage, than more familiar cases in which
the stakes are much higher, up to and including murder.

If you are trying an animal cruelty case it is likely to be your one and only. | wish you
great patience, for the charging document may by necessity include scores of counts, at least one
for each animal involved, and thus may result in a lengthy trial. The defendant may pose special
challenges. | will focus on so-called “rescue hoarders,” individuals who are almost messianic in

their beliefs, bordering on the delusional, that they are saviors of animals. Frequently they have

Telephone Interview with Diane Balkin, Attorney, Animal Legal Defense Fund (Sept. 26, 2019); Diane Balkin,
Power Point (Oct. 26, 2018).



conflicts with counsel, wish to discharge them, and may even insist on proceeding pro se. If there
is a conviction and you impose a probationary sentence, securing compliance with your
conditions of probation may be more difficult with your defendant than with a long-term abuser
of substances in a drug case or a batterer in a domestic violence case.

| approach this issue of animal hoarding behavior after a number of years of involvement
in animal protection issues, dating back to 2010 when | began serving on the Mayor of
Baltimore’s Anti-Animal Abuse Advisory Commission. That role led to lecturing over the last
five years at animal cruelty conferences sponsored by the Association of Prosecuting Attorneys.
| read some of the literature dealing with animal cruelty and animal hoarding, most written by
members of the Hoarding of Animals Research Consortium? (HARC) at Tufts University
Veterinary school, made up of veterinarians, psychologists, social workers, and sociologists. |
was struck by the fact that experts in the field associate the behavior by rescue hoarders with
various mental disorders. In recognition of the inherent psychological issues many state animal
cruelty statutes specifically permit or even require the sentencing judge in such a case to order
some form of mental health treatment.

In my role - now as a senior judge - presiding over the Mental Health Court for the
Circuit Court for Baltimore City (a court of general jurisdiction), I did not encounter alleged
hoarding behavior in a defendant until this year, my twenty-seventh year on the bench in the
state of Maryland. After obtaining a competency evaluation from a state forensic psychologist, at
the request of defense counsel, | adjudicated a defendant incompetent to stand trial and
dangerous to himself or others, then committed him to a state forensic hospital for restoration of

competency.

2 See Hoarding of Animals Research Consortium, Publications for Hoarding of Animals Research Consortium,
http://www.vet.tufts.edu/hoarding/publications-2 (last visited Oct. 18, 2019).



Harvard Law School offers an Animal Law and Policy Program that provides
opportunities to those from a range of disciplines and legal practitioners to undertake research,
writing, and scholarly engagement on projects in the field of animal law and policy. | proposed a
project on animal hoarding in the criminal justice system with the goal of sharing with fellow
trial judges relevant information about this behavior, hoping that it would be helpful when they
encounter these cases in their courtrooms. | was offered a fellowship in the program, and this
writing is the result. In recent months | have delved deeply into the subject, particularly focusing
on symptoms of mental illness manifested by animal hoarding behavior.

This paper is a product of research into the literature and interviews of several of the
authors, including veterinarians, psychiatrists, and therapists, as well as conversations with
attorneys representing the state and the defense, and probation officials. 1 have concluded that
all participants in the criminal justice system including prosecutors, defense attorneys, probation
agents, and judges can benefit from education about this extremely complex behavior and its
consequences. | am sharing with you what | have learned in the process and some of my
experiences as a judge in a problem-solving court. You will see that | have reached some
conclusions about how to deal with the offenders.

Every case is unique and every defendant is unique. Every trial judge operates within the
boundaries of state law and procedure and must live with the resources available when
sentencing defendants. 1 do not presume to be knowledgeable about every state statute and do
not attempt to prescribe rulings or sentences. Yet | hope to be of service to my fellow judges.

| wish to thank and acknowledge Harvard Law School and the Animal Law and Policy

Program for giving me the opportunity to pursue this project.



. WHAT IS ANIMAL HOARDING?
Animal hoarding was formally defined by the following criteria:

1) Having more than the typical number of companion animals
2) Failing to provide even minimal standards of nutrition, sanitation, shelter and veterinary care,
with this neglect often resulting in illness and death from starvation, spread of infectious
disease, and untreated injury or medical condition.
3) Denial of the inability to provide this minimum care and the impact of that failure on the
animals, the household and human occupants of the dwelling.
4) Persistence, despite this failure, in accumulating and controlling animals.®
Reports of people keeping large numbers of animals in unsanitary conditions date back
to the nineteenth century. In 1872, Mary Chantrell of Brighton, England was prosecuted by the
Royal Society for the Prevention of Cruelty to Animals for cruelty to forty-three cats and twenty-
seven dogs kept in filthy and starving conditions. She was convicted, and charged again with
animal cruelty in 1874, 1875, and 1885. The press reported that she had “a mania for collecting
cats and dogs.”*
One of the first reports about animal hoarding behavior in America was published in
1981 based upon an analysis of records and interviews in thirty-one cases of people who owned
at least ten animals that had come to the attention of the New York City Department of Health
and the American Society for the Prevention of Cruelty to Animals (ASPCA)®°. The average
number of animals was thirty-four per owner.

It is difficult to capture data regarding the extent of this behavior. While the FBI added

animal cruelty to crimes recorded by the National Incident Based Reporting System (NIBRS), its

3 HARC, How Is Animal Hoarding Defined?, http://www.vet.tufts.edu/hoarding/fags-hoarding (last visited Oct. 18,
2019).

4 Randall Lockwood, Animal Hoarding: The Challenge for Mental Health, Law Enforcement, and Animal Welfare
Professionals, BEHAV. ScI. & L., 2 (2018).

5 Dooley Work & Alan Beck, Multiple Ownership of Animals in New York City, 3 TRANSACTION & STuD. C.
PHYSICIANS OF PHILA., 280 (1982).



definition of animal cruelty does not distinguish between intentional acts of abuse and organized
abuse such as dogfighting or cockfighting and violation of the duty to care for animals. | have
seen estimates of reports of animal hoarding range from hundreds to over five thousand per year.
A consensus seems to exist that annually approximately 250,000 animals are subjected to
hoarding.

HARC (founded in 1996 and disbanded in 2006) published its seminal report in 1999,
with a study of fifty-four cases initiated by animal care agencies. While animal hoarding
behavior is complex and poorly understood, HARC showed that it is a phenomenon found in
most communities. The study demonstrated not only the harm to the affected animals, but the
substantial impairment in functioning of the hoarders, and the severely cluttered and unsanitary
living environments that posed a threat to human safety and health. In eleven percent of cases,
the residences were condemned as unfit for human habitation. In twenty-six percent of the cases
the hoarder was eventually institutionalized or placed under some type of protected care
suggesting very serious mental and physical impairment.®

If you preside over an animal hoarding case, the prosecution no doubt will introduce
pictures of the premises where the animals were kept. Be prepared. First, the condition of the
structure, whether of a house, trailer, old school bus, van, or yard will shock you. Every surface
likely will be covered in feces. And then there are the photos of the animals suffering from
starvation and lack of care—clearly emaciated with feces-encrusted fur.

Rescuers frequently encounter animals crammed into spaces no larger than a phone

booth or in stacked filthy cages in dark, damp rooms. In some hoarding cases the

animals are kept outside. The inside environment is squalid and strewn with feces,

urine, empty pet food containers, spoiled food, trash, and in the majority of cases,

dead animals. The floors may buckle from being soaked with urine and feces, and
the air is often extremely noxious to breathe. In most hoarding situations the living

6 Gary Patronek, Hoarding of Animals: An Under-Recognized Public Health Problem in a Difficult-to-Study
Population, 114 Pus. HEALTH REPORTS, 81 (1999).



space is compromised to the extent that normal household functions are impaired;

appliances and basic utilities (heat, plumbing, and electricity) are frequently

inoperative. Rodent and insect infestations are common, and sanitation is so poor

that it is impossible to simply prepare food safely for consumption.’

The potential health risk for first responders at the site of animal hoarding due to waste
accumulation has been recognized in connection with ammonia levels, since ammonia is an
extreme irritant which at high concentrations causes ocular and respiratory irritation. The photos
introduced at trial may show animal control officers dressed in hazmat suits.® Another health
concern for those handling the animals, including the hoarders who may be physically fragile, is
zoonotic disease (any disease of animals communicable to humans).

The testimony you will hear from animal control officers and veterinarians attests to what
the photos cannot show, that some of the animals are sick from respiratory diseases, eye
infections (sometimes leading to loss of an eye), ear mites, fleas, worms, and malnutrition.

Veterinary experts are capable of testifying to malnutrition or starvation that results from

deprivation of adequate nutrition, as opposed to that caused by natural disease process.®

II. WHO HOARDS ANIMALS?

The prevailing view among HARC experts is that animal hoarders fall into three broad
categories: overwhelmed caregivers, rescue hoarders, and exploiters. As I said in my
introduction, my focus will be on rescue hoarders. Most defendants you will see charged with
animal cruelty involving hoarding behavior are rescuer or exploiter hoarders who run breeding

operations and puppy mills.

" Phillip McMillan, Physical and Mental Issues in Animals Rescued from Hoarding Situations, Proceedings, NAVC
Conference (2012), http://www.vetfolio.com.

8 See Amanda Reinisch, Understanding the human aspects of animal hoarding, 49 CAN. VETERINARY J., 1211
(2008) (discussing the health risks of high ammonia levels).

% Adam Stern, Starvation Due to Neglect: A Canine Case Series, 4 J. VETERINARY SclI. TECH., 1 (2013).



Overwhelmed caregivers show some awareness that they have a problem, which often is
triggered by a change in social, economic, and/or medical circumstances. Initially they try to
provide proper care to their animals, but become overwhelmed, and cannot solve the problems
they encounter in caregiving. They may acquire animals passively. Their compromised situations
gradually lead to a deterioration in the condition of their animals. They tend to minimize the
problem rather than to deny it entirely. Isolation and withdrawal, sometimes due to medical
conditions, contribute to the situation. Because they may cooperate with the local animal control
agency and accept help such as food, spay and neuter services, and may surrender some animals,
they are less likely to be prosecuted. In some jurisdictions, a community-based team of people
from various local agencies such as Animal Control, Adult Protective Services, as well as the
housing and health departments may work collaboratively to assist the animal owner. Or if the
behavior is brought to the attention of the local prosecutor, a diversion program may be
offered.*®

In contrast with overwhelmed caregivers the primary trait of rescue hoarders, in my view,
is denial—the apparent total lack of recognition of physical conditions of the animals or their
environment and of the harm they suffer. The distorted sense of identity as a savior creates an
almost compulsive desire to acquire animals. Many rescue hoarders justify the outsized
acquisition of animals as compelled by the need to save them from euthanasia at the hands of
animal control agencies. They may begin their ownership of animals with adequate resources
but continue to acquire animals both passively and actively, then allow them to breed without

control. Since they may fashion themselves as conducting rescue operations, members of the

10 Gary Patronek, Animal Hoarding: Structuring Interdisciplinary Responses to Help People, Animals and
Communities at Risk, Proceedings, Hoarding of Animals Research Consortium (2006),
www.tufts.edu/vet/cfa/hoarding.
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public respond by dropping off animals at will. They may be enabled by other self-styled
rescuers and work with a network of supporters. Yet with authorities, they are often secretive,
deny access to their properties, and refuse offers of help. Above all, one gleans from their
statements and court testimony their grandiose sense of being special. They believe that they
have unique abilities to communicate with and understand animals. They claim they are
motivated by love. They resent the authorities’ failure to recognize their superior caretaking
abilities.

They transform what others see as neglect into something positive by portraying
themselves as saviors of unwanted and helpless animals for whom they make huge
but worthy sacrifices so that these needy animals can have better lives. In their talk
they imply that their behavior is saintly. Although hoarders merely insinuate their
saintliness, it underlies and informs how they characterize their feelings about and
actions toward animals.

Hoarders portray themselves as saviors who are on a rescue mission to save
animals from death or euthanasia. They believe that only they come through for
animals in need, seeing themselves as the last outpost for many animals that would

have nowhere else to go and no one else to care for them. Most see it as a “duty”
and feel “guilty” if they turn their backs.!?

The third category of exploiter hoarders is considered to be the most problematic, perhaps
because they are seen as possessing sociopathic traits, characterized by lack of empathy, self-
absorption, and extreme manipulativeness. The most egregious case | found started in
Massachusetts and ended in Canada. Gloria Marriott, aka Linda Snow, was prosecuted in
Norfolk Superior Court in Dedham, Massachusetts. She admitted keeping one hundred dogs in
squalid conditions in a puppy mill operation. After being placed on probation in Massachusetts
she moved to Connecticut where she resumed her hoarding behavior and was charged with
animal cruelty. She served a sentence in Connecticut, and then the Massachusetts court violated

her probation. She stole the identity of two dead children to change her identity. After her true

1 Arnold Arluke, Just A Dog: Understanding Animal Cruelty and Ourselves, 102 (2006).
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name was determined she was extradited to Canada. Her pattern of leaving one jurisdiction for

another to hoard a new group of animals is familiar.'

Animal exploiters often include breeders who mistreat animals in their possession,
primarily by extreme neglect.’®* Because they are motivated by profit rather than a deluded sense

of attachment to animals they are treated much more harshly by the courts.

Animal control agencies recognize that people who neglect large number of animals fall
into different categories and draw distinctions among owners of seized animals in deciding
whether to refer owners for prosecution. Two cases reported in the last year from Rhode Island
are prime examples. In the first case, a seventy-two year -old Newport woman was charged with

twenty counts of unnecessary cruelty after the Rhode Island SPCA seized eighteen cats, mostly

12 Telephone Interview with Martha Smith-Blackmore, DVM (Sept. 5, 2019).

13 An October 2019 prosecution in Carroll County, Maryland yielded guilty pleas by two defendants on eleven
counts of aggravated animal cruelty, a felony, in a puppy mill case. Animal Control officers found 27 live dogs, and
11 dead dogs in the defendants’ house. The officers were overwhelmed with the odors of ammonia, decomposition,
and fecal matter. There was no water or palatable food for the animals. Every surface was covered in 2-4 inches of
sludge-like matter. One defendant is pending sentencing as of this writing. The other was sentenced to 33 years,
suspending all but 11 years, with 5 years of supervised probation. He was ordered to pay almost $11,000 in
restitution to the Humane Society for the cost of care, $91,4000 to the landlord for damage to the rental property,
was prohibited from possessing animals for the probationary period, and was required to undergo a mental health
evaluation and follow any treatment recommendation. Mary Grace Keller, Hampstead Man Pleads Guilty in Black
Rock Dogs Case, Receives Maximum Sentence for Aggravated Animal Cruelty, BALT. SuN, Oct. 16, 2019,
http://www.baltimoresun.com/maryland/carroll/news/crime.

Another couple in the same county was charged that month with animal cruelty from running a puppy mill out of
their basement. Officers removed puppies, miniature horses, a donkey, a parrot, and turtles. The animals were
suffering from hair and skin loss, fleas, tumors, ear infections and were underweight; one puppy could not be saved.
Jess Nocera, Police: Woodbine Couple Charged with More Than 100 Counts of Animal Cruelty, Accused of Running
Puppy Mill, BALT. SuN, Oct. 8, 2019, http://www.baltimoresun.com/maryland.
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Abyssinians, and found twenty-six cats in her freezer. Zoning officials deemed the home
uninhabitable because the surfaces were covered by feces. The woman refused to relinquish
ownership of them, so they could not be offered for adoption pending resolution of the case.
Perhaps charges were filed because in 2010 authorities had removed forty-eight cats, mostly
purebred Abyssinian, from her home.'#

In April of 2019, the same agency seized one hundred animals, including dogs, cats,
ferrets, birds, hamsters, and mice from an elderly Pawtucket couple. Police came to their home
for zoning and code issues. The couple willingly gave up all of the animals to the Rhode Island
SPCA. The building inspector condemned the property and Senior Services helped the couple
find temporary housing. While the decision not to prosecute may be reasonable, the head of the
agency’s characterization of the behavior (which | do not necessarily agree with) reveals the
ambiguities involved in perception of hoarding: “The hoarding mentality is not really neglect
mentality. It’s more of the need to want to care for these animals,” Warzycha explained. “The
situation probably would or could warrant charges but in situations like this, we try to take in all
of the circumstances and it just didn’t seem like criminal charges were warranted.”®

In terms of demographics, hoarding behavior extends across all social and economic
boundaries. Forget the stereotype of the little old “crazy cat lady.” A psychiatrist in Manhattan
hoarded seven hundred cats;*® another in Los Angeles hoarded pigs.'” Lawyers, nurses, teachers,
college professors, and even veterinarians have been reported as animal hoarders. Employed

hoarders often hide the behavior from their coworkers. The HARC study involving seventy-one

14 Derek Gomes, Newport Woman Charged with Animal Cruelty After 18 Cats Taken from Her Home, PROVIDENCE
J., Aug. 17, 2018, http://www.providencejournal.com/news.

15 Sarah Doiron & Alexandra Leslie, RISPCA: Elderly Couple Will Not Be Charged in Animal Hoarding Case,
WPRI 12, Apr. 19, 2019, http://www.wpri.com/news/local-news/blackstone-valley.

16 Randy Frost & Gail Steketee, Stuff: Compulsive Hoarding and the Meaning of Things, (2011).

7 Telephone Interview with Madeline Bernstein, President of SPCALA (Sept. 6, 2019).
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case reports from twenty-eight states and one Canadian province revealed that in those cases
eighty-three percent were women.® The median age of the animal hoarders was fifty-five years
for women and fifty-three years for men. Hoarders in the fifty to sixty-four years old group
tended to possess a larger number of animals. Among them the cases involved a variety of
species — primarily cats and dogs, but also birds, reptiles, small mammals, horses, and other farm
animals. Some animal hoarders possess more than one species.*®

Both press reports and research literature are replete with portraits of notorious rescue
hoarders. An entire book is devoted to Barbara Erickson from Oregon who hoarded 552 dogs;
the animal welfare communities in Washington and Idaho came together to rescue them and
prosecute her.?° Erickson recounted her personal history in a series of interviews with the author.
She described a traumatic childhood in which she was raped by both her grandfather and father.
Her only comfort and protection came from the family dogs, which her father sold. Think of this
history when you consider whether attachment disorder makes sense as an explanation for
animal hoarding behavior.

Not far from Harvard University Heidi Erickson hoarded cats and dogs in both Beacon
Hill and Watertown, moved to Plymouth, Massachusetts where she was convicted of animal
cruelty, and then ultimately went to Kentucky. In the Beacon Hill apartment officers found up to
fifty-one animal carcasses in the kitchen cabinets and refrigerator and animal parts in jars. There
was a dead cat wrapped in a baby blanket in the freezer.?! Her aggressive stance against

authorities included filing multi-million-dollar lawsuits and criminal charges against the shelter

18 | primarily use the female pronoun when referring generically to animal hoarders but vary it when speaking of
other participants in the court process.

19 See Gary Patronek, Health Implications of Animal Hoarding, 27 HEALTH Soc. WORK, 125 (2002).

20 Celeste Kileen & Arnold Arluke, Inside Animal Hoarding: The Case of Barbara Erickson and Her 552 Dogs,

(2009).

2L Rich Harbert, Plymouth Cat Lady Arraigned on Animal Cruelty Charges, TAUNTON DAILY GAZETTE, Mar. 24,
20009, http://www.tauntongazette.com.
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veterinarian (accusing her of intentionally killing one of the cats seized from her).?? She cost
Animal Rescue over a million dollars for the cost of care.?® Hoarding of farm animals poses
particular problems for animal control agencies and the court. | will discuss a case from a rural
part of Maryland, where there was a trial this year involving a herd of horses. One hundred live
horses were seized from Barbara Pilchard’s farm; there were also fifty dead horses on the
property.?*

If | were to include three case histories in a textbook on animal hoarding to demonstrate
every possible complexity they would be Cynthia Gudger, aka Anita Gilbert, aka Barbara Ryan,
in California, Elizabeth Grant in New York, and Gerard Enright in California.

Cynthia Gudger’s criminal history dates to 1996 when she was convicted of making a
telephone threat against a judge who she believed was going to evict her. She is one of the few
defendants | have identified who was adjudicated incompetent to stand trial in an animal cruelty
case. In 2006, she was charged with animal cruelty under an alias in Riverside County. While
those charges were pending, she was charged with animal cruelty in Bakersfield, Kern County in
connection with fifty animals she lived with in “deplorable” conditions in a warehouse. Officers
also found fourteen dead animals in a freezer. In 2008 she also was charged with threatening an
attorney who was previously assigned to her defense.?® She skipped bail, was rearrested, and
spent nearly a year in a California state hospital after being adjudicated incompetent. In 2010

she entered a plea of no contest and received a five -year probationary sentence with a ban on

22 Blackmore, supra.

23 See Heidi K. Erickson v. Commonwealth, 905 N.E. 2d 127 (Mass. App. Ct. 2009).

2 Amy Worden, Fifty Horses Dead, More Than 100 Rescued from Maryland Farm, PA. EQUESTRIAN, May 2018,
http://www.eastcoastequestrian.net/news2018.

% Steven Mayer, Accused Animal Hoarder Curses, Makes Personal Attacks in Court, BAKERSFIELD CALIFORNIAN,
Dec. 2008, http://www.bakersfield.com.
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animal possession. The judge also ordered her to pay $112,000 in restitution to Kern County
Animal Control.

Local press reported her verbal outbursts in court, especially obscenities and personal
attacks directed at her court-appointed attorney, whom she tried and failed to fire. In detention
she was disruptive; an officer found it necessary to taze her on one occasion. Upon her release
in Bakersfield the 2006 case from Riverside County remained unresolved, but she was taken into
custody to face trial in Los Angeles federal court for a 2004 Social Security fraud case.?®

In January 2014, Los Angeles Animal Services began an investigation of an allegation
that she was hoarding cats in Venice. A private investigator videotaped three people with cat
carriers helping her remove cats from her apartment in November of 2013.?” She was no longer
subject to the animal ban from Kern County; reportedly a judge terminated her probation three
years early.

In a press interview, Gudger claimed that she began taking antidepressant medication as a
result of her court commitment as incompetent to stand trial. According to Carol Ferguson of
Eyewitness News, Gudger denied abusing animals, asserted she was being treated unfairly, yet
appeared to serve up “attachment disorder,” described in section 1V. below, as an explanation for
her behavior. She told the reporter that she learned at the hospital that “because | was abused as
a child, I made no human connection with my mother. And my first human connection was with
my animals, and when they were killed—that’s why I’'m so suicidal...I don’t know what to do,

because I can’t live without my animals...I just lost everything.”?® | question whether her

%6 Steven Swenson, Woman Sentence in Animal Cruelty Case Now Faces Social Security Fraud Charges,
BAKERSFIELD CALIFORNIAN, Mar. 2010, http://www.bakersfield.com.

27 Robyn Goldie, Convicted Felony Animal Abuser Cynthia Gudger Still Hoarding Cats, YouTuBEe (Jan. 12, 2015),
http://www.youtube.com/watch?v=SMQRnreulZs.

28 Carol Ferguson, Tearful Convict: I Didn’t Abuse Any Animals, ANIMAL HOARDING INFO BLOG, (Jan. 28, 2010),
http://www.animalhoardinginfo.blogspot.com.
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statement reflects any genuine insight gained in the course of treatment or shift in her thinking.
The 2014 investigation in Los Angeles belies that, as does the anti-social behavior she repeatedly
displayed. More likely Gudger was appending a psychiatric diagnosis to her list of excuses.

Elizabeth Grant’s more recent tortuous journey through the criminal justice system
began in November of 2016 when fifty-five cats, twelve dogs, and two turtles were seized from
her Jackson Heights, Queens home, and she was indicted for animal cruelty.?® Her competency
to stand trial was questioned, and two experts opined that she was not fit to proceed to trial.
Nevertheless, after a hearing, the court found her fit to stand trial. She was convicted on one
hundred eight counts of animal cruelty. At sentencing the judge imposed three years of probation
with the condition of mental health counseling and banned her from having custody of any
animals for ten years. The probation department was authorized to conduct random home visits
to check on the presence of animals. During the sentencing hearing Grant “whined” to the judge:
“maybe I loved too much, maybe there were too many. 1 only take pleasure in giving love and
help and sustenance.” She balked at signing the written acknowledgement of the animal ban. The
judge admonished her, “I don’t care if you love them. They were hurt, and no more animals will
be hurt by you.” The judge also made a revealing remark about the defendant’s mental status in
announcing her verdict: “the word that came to my mind was delusional. You don’t believe you
neglected them but the pictures don’t lie.”3® Grant’s refusal to sign the acknowledgment of the
pet ban order was a harbinger of bad things to come.

On August 29, 2018, two probation agents visited Grant’s home. At first, she denied

them entry and unleashed hate filled speech: “You can't come in here,” ... “you don't have a

29 Corinne Ramey, Queens Woman with Dozens of Animals Indicted on Animal-Cruelty Charges, WALL ST. J., (Dec.
1, 2016), http://www.wsj.com/articles.

30 |gor Kossov & Aaron Feis, Animal Hoarder Given Pet Ban After Animal Cruelty Conviction, N. Y. PosT (Apr. 30,
2018).
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warrant. My case is in appeals.” “You can't do this to me,” she allegedly added. “I didn't sign the
conditions of probation. You're lesbians, you're dykes, you are lovers and are having an affair.”
Eventually the agents entered the home, viewed and took cell phone videos of apparently
undernourished cats, went upstairs to the second floor and saw dogs, also undernourished. When
the agents started down the stairs, Grant pushed one of them, and in an effort to keep from falling
by twisting and grabbing the railing, the agent was injured. This led to new charges against Grant
of assault on a law enforcement officer, hate crimes, and animal cruelty, as well as the initiation
of violation of probation proceedings for violating the animal ban and refusing to obtain mental
health treatment.!

The trial was punctuated by the defendant’s outbursts and tardiness which the trial judge
tolerated until finally Grant was taken into custody. After a month-long bench trial she was
convicted of neglecting the newly acquired animals and assault on the probation agent. 32
Grant’s sentencing was postponed in September because the judge requested a psychiatric
examination in aid of sentencing.

In terms of managing the two trials in Queens, Grant posed some of the same court
management problems as Gudger, a reflection of her disordered personality. She hired and fired
attorneys, thus causing delays. In her first trial she went through six attorneys, in the second trial
four attorneys, and thus far three attorneys in her violation of probation. She also faces charges
in a neighboring jurisdiction for falsifying a teacher’s application in securing

employment as a nursery schoolteacher; Brooklyn detectives arrested her at the Queens

31 Wes Parnell & Reuven Blau, Convicted Animal Hoarder Violates Probation by Owning and Abusing More Pets,
Queens DA Charges, N. Y. DAILY NEWws, (Jan. 7, 2019).

32 Catherina Gioino & Thomas Tracy, Queens Animal Harder Found Guilty for Neglecting Pets Again and Attacking
a Probation Agent. N. Y. DAILY NEws, (Aug. 16, 2019).
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courthouse.3 Although she faced a significant jail sentence, on October 25t the trial judge
sentenced Grant to six months in jail for the assault on a peace officer, which amounted to time
served. He ordered her to participate in a mental health treatment program and issued a three
year conditional discharge. The District Attorney had requested that the defendant be sentenced
to four years in prison and that another ban from having pets be issued. The judge declined to
issue a new animal ban, but did warn the defendant that if she violated the previous ban - in place
through 2028 - that she could go to prison for seven years.®*

Gerald Enright, whom 1 call The Man Who Married His Pigeon, is perhaps the most
bizarre example of an animal hoarder emotionally attached to his animals, namely pigeons. In
October 2005 the group People for the Ethical Treatment of Animals asked police in Torrance,
California to check on Enright and the pigeons he kept in his home, because he had told a PETA
member that he was performing surgery on some of them. An officer found Enright conducting
surgery on a pigeon when he visited the home. Enright later told a local reporter that he had
been operating with an Exacto knife to remove a growth, after using a shot of vodka and a gel for
teething babies to numb the pigeon. Police officers obtained a search warrant and later raided
the house. They arrived in protective suits and masks to protective themselves from the
unsanitary conditions. They found pet carriers filled with pigeons in every room, and seized two
hundred twenty live birds and one hundred twenty dead birds from bags and boxes. The house
was so crowded that pathways less than two feed wide permitted officers to move through the
filthy house, which county health officials ultimately declared unlawful for habitation because of

the accumulation of bacteria which made the area unfit for breathing.

33 Information obtained on background from a participant in the trial.
3 Press Release, Queen’s County District Attorney’s Office (October 25, 2019).
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Veterinarians who witnessed the scene and examined the pigeons decided that two
hundred nineteen of them needed to be euthanized because of their poor health. Enright
identified one pigeon, whom he had named “Twister,” as his ‘dearest little close friend,” whom
neighbors described as a bird he walked to Starbucks every day. He pleaded for her return.
Officials placed her in quarantine to observe for any signs of sickness or abuse.® Law
enforcement officials concluded that Enright was in such psychological distress from being
separated from Twister3® that it was appropriate to return her, which was accomplished after his
release on bail. Enright held Twister against his beard, kissed her as her neck bent over
backward, and said ‘Gimme a kiss, gimme a kiss.”3" There is some ambiguity regarding the name
of the pigeon Enright identified as his wife. Officials of spcalLA were told that Enright had
placed a band on a pigeon named Estelle, and that he claimed to be married to her.3®

Enright sued the City of Torrance in Federal Court, following a pattern evidenced by
Heidi Erickson and Mr. T.3° The public record of Gerald Enright pauses there and ends four

years after his arrest, with an obituary. On October 19, 2009 Enright complained of shortness of

3 Larry Altman, Pigeon man returns to find only one of his pets left; Torrance man returned Friday from a forced
psychological evaluation after officials euthanized some of the 340 pigeons found at his home, DAILY BREEZE,
(October 15, 2005),http://lwww.dailybreeze.com/news/articles/1792206

3 Telephone interview with Madeline Bernstein, President spcalL A (September 6, 2019).

37 Larry Altman, id.

38 Madeline Bernstein email (November 7, 2019).

39« Pro se Plaintiff Gerard Redmond Enright, Jr., asserts civil rights claims pursuant to 42 U.S.C. § 1983 arising from events that occurred on

October 10, and 12-13, 2005, when officers of the City of Torrance arrested him, searched his home, confiscated hundreds of rescued birds,
condemned his house and detained him for psychiatric evaluation. Plaintiff filed his Complaint on October 11, 2007, asserting fifty-five claims
under state and federal law. Plaintiff sues the City of Torrance and Doe defendants 1 through 99.* [Complaint ("Cpt.") 18-19.] Plaintiff seeks
declaratory relief, injunctive relief, compensatory and punitive damages, costs and attorney fees, and he requests that the court refer any
criminal activities that come to the court's attention in connection with this suit to the District Attorney's Office for prosecution. [Cpt. 80-82.]”
Enright v. City of Torrance, U.S. D. Ct. C.D. Cal., CV 07-66598 (2009). The Magistrate Judge recommended granting the Defendant’s Motion for
Judgment.

https://www.leagle.com > decision > infdco20090320816
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breath to a friend, who immediately called 911. Paramedics found him in his home unconscious;
initially they had difficulty entering because of “hoarding conditions.” After treating Enright,
firefighters found approximately one hundred pigeons, some loose and some caged, in a
bedroom. Enright died a short time later at the hospital.*°

Did Gerald Enright really believe that Twister/Estelle was his wife? As suggested by the
epigraph on the first page of this paper, the famous inventor and innovator in electronics, Nikola
Tesla, was in love with a female pigeon and announced it to the world. Madeline Bernstein,
President of spcalLA, whose officers seized Enright’s pigeons, and who in general believes that
animal hoarders should be banned from possessing any animals (see Section VI below), was
moved to return Twister/Estelle to him because of his psychological distress. What seem like
bizarre beliefs, if not delusions, lead us to seek out mental health experts. They offer us theories

but not definitive answers to explain hoarding behavior.

IV. THE PSYCHOLOGY OF RESCUE HOARDING/WHY DO PEOPLE HOARD
ANIMALS?

As mentioned, many state statutes criminalizing animal cruelty permit or even require a
sentencing court to order mental health evaluation and treatment as part of a sentence. For
example, Colorado’s statute (revised in 2019) requires such an evaluation and specifies “anger
management” as an approved type of treatment.4* It also speaks to “completion” of an anger
management treatment program or mental health treatment program. One may infer that state

legislators have been persuaded that mental disorder causes or contributes to animal hoarding

40 Larry Altman, Torrance’s ‘Pigeon Man’ dies in house filled with birds, DAILY BREEZE, (October 19, 2009),
https://www.dailynews.com/2009/10/19/torrances-pigeon-man-dies-in-house-filled-with-birds/.
41 CO Rev Stat § 18-9-202 (2016).

21



behavior. But statutory language about “completion...of a mental health program” suggests a
lack of legislative understanding of the psychological underpinnings of animal hoarding behavior
or the nature of psychotherapy, which is not usually a “course” to complete, like a parenting
class or a batterer program. In California, a defendant may satisfy a probation condition
requiring mental health treatment by providing a certificate proving attendance for a six-month
period of mental health treatment or a term prescribed by the court.*?> What discretion has been
exercised and what judgment has been made regarding what sort of treatment is necessary? Who
recommended the frequency and duration of the treatment? | fear that this statutory prescription
is nothing more than a false panacea. Yet because treatment has become a focus of animal
cruelty sentencing statutes, judges are called upon to ask the right questions about the
defendant’s mental health and to fashion a sentence that requires appropriate treatment, whatever
that is, without much guidance.

Animal hoarding shares some features of object hoarding such as clutter/disorganization,
difficulty discarding, and excessive acquisition. In one study, seventy-eight percent of animal
hoarders’ homes visited by surveyors were described by Patronek as ‘heavily cluttered and
unsanitary.” “*Both object and animal hoarders experience intense distress when hoarded objects
and animals are removed. This is obvious when authorities impound animals. The hoarder may
threaten suicide or homicide.*In my mental health court I adjudicated an elderly object hoarder
incompetent to stand trial and dangerous in a murder case. He strangled his wife to death because
(according to the police who caught him in the act) she “was selling his stuff.” I suggest that in

the case of rescue hoarders, for whom the role of rescuer is the core of their sense of identity, the

42 Bernstein, supra.

43 Randy Frost et al., Comparison of Object and Animal Hoarding, 28 DEPRESSION & ANXIETY, 885 (2011),
44 Jane N. Nathanson, Animal Hoarding: Slipping into the Darkness of Comorbid Animal and Self-Neglect, 21 J.
ELDER ABUSE & NEGLECT, 307, 311 (2009).
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distress is so extreme that it leads to immediate resumption of the behavior with acquisition of
new animals, even when forbidden by the court.

Research on hoarding as a mental disorder has focused on object hoarders. There are
significant differences between object and animal hoarding. Object hoarders do not limit
themselves to a single type of object, often hoarding, paper, magazines, clothes, and containers,
while the typical animal hoarder focuses on one species.*

Object hoarding disorder has attained such a degree of public awareness that its sufferers
were the subjects of a reality tv show, “Hoarders.” While I confess that | have never watched it,
apparently each episode shows the plight of an individual and a resolution that involves an
intervention. An “organizing/cleaning specialist,” sometimes with a mental health professional
in tow, assists the hoarder in cleaning out the home in a two to three day “decluttering session.”
The mental health professional assists by teaching the hoarder new ways of thinking. The

2

producers offer to subsidize six months of “aftercare.” We know that object hoarding, which
has been seen as treatment resistant, shows some response to Cognitive Behavioral Therapy,
which involves significant therapeutic work on the part of the hoarder, and takes much longer
than the tv show’s decluttering process.*®

Co-morbidity, that is, the existence of one or more conditions co-existing with the
primary condition, is prevalent with object hoarders, who have been studied to a much greater

extent than animal hoarders. These include Axis | diagnoses such as depression, generalized

anxiety disorder, and social phobia, as well as Axis Il personality disorders such as obsessive

4 See Kristen Slyne et al., Characteristics of Animal Owners Among Individuals with Object Hoarding, 2 J.
OBsESSIVE COMPULSIVE & RELATED DISORDERS, 466 (2013).

46 David Tolin et al., An Open Trial of Cognitive-Behavioral Therapy for Compulsive Hoarding, 45 BEHAV. RES. &
THERAPY, 1461 (2007).
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compulsive, schizotypal, paranoid and avoidant. As with object hoarding, in the past animal
hoarding was often tied to the diagnosis Obsessive-Compulsive Personality Disorder.

The experts have not reliably concluded what mental disorders explain animal hoarding
behavior, “although clinical experience indicates that Axis Il disorders are common. Some have
speculated that animal hoarding may be connected to personality, dissociation, and attachment
disorders, and perhaps delusional disorder.”*

In an attempt to find a psychological pigeonhole for animal hoarding, experts have
suggested similarities with substance use disorder (lack of impulse control; sole focus on object
of desire), dementia (lack of insight into the situation including the condition of self and
animals), and point to family studies done with object hoarders to hypothesize about genetic,
neurophysiological, and even infection disease explanations.*® Currently psychological
explanations seem to point to “attachment disorder models” as well as the diagnosis of delusional
disorder (not associated with schizophrenia). It is possible that a traumatic event such as a death
with unresolved grief may trigger or aggravate incipient hoarding tendencies.

I have compared object hoarding with animal hoarding because the former is now an
official diagnosis*® (treatment for which may be reimbursable by insurance), while animal
hoarding behavior is still in the margins — more complex, more painful, and more consequential.
Animal hoarding does not fit neatly into the new diagnosis. There are important differences in
their causes, development of the behavior, age of onset, and motivation sponsoring it. The

victims of object hoarding are limited to the hoarder and those who must live in the environment,

47 Frost et al., supra at 887.

48 Lockwood, supra.

49 The diagnostic criteria for Object Hoarding include: persistent difficulty in discarding possessions; difficulty is
due to a perceived need to save them; difficulty results in the accumulation and clutter of active living areas and
substantially compromises their use; causes clinically significant distress or impairment in social, occupational or
other important areas of functioning; American Psychiatric Association, Diagnostic and Statistical Manual of
Mental Disorders DSM-5, 300.3 F42, (2013).
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and the distress is primarily psychological. With animal hoarding, both animals and humans
suffer profound consequences to both physical and mental health, and for the animals they are
often fatal.

While we are called upon to understand animal hoarding and its connection to mental
illness, I found it more helpful to focus upon it as a behavior, rather than diagnosis, after
interviewing Dr. Jason Brandt, a neuropsychologist from the Johns Hopkins Medical Institutions.
He reinforced the critical importance of obtaining a thorough assessment of the hoarder, and of
treating the underlying conditions that sponsor the hoarding behavior. This might include a
neuropsychological and physical evaluation of the person, given the age of many hoarders.>

Attachment disorder is the ascendant explanation for animal hoarding in the literature in
part because many hoarders grew up in unstable households with inconsistent parenting.> They
experience many disruptions in their lives and were isolated from peers. The absence of any
meaningful attachment in childhood grows into a bottomless sense of loneliness. It is
unsurprising that as children they turned to animals for “love” and a conflict-free relationship.
By the time they are adults many suffer from traits of personality disorders including mistrust,
suspiciousness, even paranoia. Animal hoarders may be attempting to gain from the acquisition
of animals: identity, self-esteem, and control—developmental needs that they never have

fulfilled.>?

%0 Interview with Jason Brandt, PhD, Johns Hopkins Medical Institutions (Aug. 23, 2019).

51 Attachment Disorders as defined by DSM V may be diagnosed in children and are
characterized as either Reactive Attachment Disorder or Disinhibited Social Engagement
Disorder. Both are trauma and stress related, associated with conditions of extreme social neglect
or ‘pathogenic care’ which limit a child’s opportunities to form selective attachments to a

preferred caregiver. Not surprisingly the effects of the disorder are long-term.
52 Nathanson, supra at 316.
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One study compared animal hoarders with a control group of animal owners who also
owned equivalent numbers of animals but were not found to have neglected or maltreated them.
It was consistent with earlier research regarding attachment problems in animal hoarders and
contributed to the development of a three-part model describing the behavior. Attachment
problems start with:

[T]he failure to develop attachments early in life, consistent with the higher

frequency of childhood stressful life events and negative childhood

attachment. .. The next part of the model, then, is poor adult functioning, supported

by findings of greater impairment in adult work, daily activities, and social life

among hoarding participants than controls. The third part is reliance on animals for

emotional comfort consistent with findings that animals take on human
characteristics . . . [E]motional pain accompanying early ambivalent attachments

and poor coping set the stage for some people to turn to animals for unconditional

love and support.>

You might ask, what difference does this make; how is this defendant different from any
other? Granted we sentence many defendants who lived with at least one parent who abused
them or were separated from an imprisoned parent for significant periods or were ignored by or
removed from the custody of a parent impaired by substance use disorder. Judges know that we
deal with damaged and badly hurt people. Nevertheless, understanding attachment disorder
might spur a judge to order a defendant to engage in psychotherapy because it offers that person
an opportunity to form a therapeutic, trusting relationship with a skilled therapist. This may be
the defendant’s first opportunity to have such a positive relationship. But as discussed below,
there are myriad obstacles to realizing that possibility.

Despite the protestations of rescue hoarders, whatever it is they experience with their

animals is not about love; it is a distortion flowing from the lack of healthy relationship

53 Gail Steketee et al., Characteristics and Antecedents of People Who Hoard Animals: An Exploratory Comparative
Interview Study, 15 REV. GENERAL PSYCHOL., 114, 123 (2011).
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attachments, misplaced needs, and a fictional self-image. While animal hoarders claim that their
behavior is born of self-sacrifice and devotion, it is better described as “pathological altruism.”
“Rescue-hoarders essentially create an exclusive domain with animals within which they strive
to fulfill their own needs to feel highly valued, loved, and secure.”® In other words, animal
hoarders are engaged in damaging conduct that harms their victims in an attempt to serve their
own needs—not the needs of the animals. It is only natural to feel both sympathy and horror
(after having seen the video evidence) when you are listening to a defendant in one of these cases
sob her way through her testimony—recounting how she lives her life for her animals, loves
them, would die for them, and is saving them from certain death at the hands of animal control
agencies. No doubt this is the way they see themselves; this is their identity.
But it is a gross distortion, which leads us to the notion of delusional disorder.
Delusions are fixed false beliefs that are based on an incorrect interpretation of reality. A person
with delusional disorder:
[H]olds a false belief firmly, despite clear evidence or proof to the contrary.
Delusions may involve circumstances that could occur in reality even though they
are unlikely (for example, the family next door plotting to kill you). Or they may
be considered “bizarre” (for example, feeling controlled by an outside force or
having thoughts inserted into your head) ... If function is impaired, it is usually a
direct result of the delusion.®

There are several types of delusions. Most pertinent to animal hoarders are delusions of the

grandiose type—“Delusion that the person has a special power or ability, or a special

relationship with a powerful person or figure...”*® Unlike people with schizophrenia, people with

54 Jane N. Nathanson & Gary J. Patronek, How the Semblance of a Benevolent Mission Becomes Actualized as
Egoism and Cruelty, in PATHOLOGICAL ALTRUISM, at 115(2017).

55 Harvard Medical School, Delusional Disorder: What Is 1t?, HARV. HEALTH PuB., (Mar. 2019),
http://www.health.harvard.edu/a_to_z/delusional-disorder-a-to-z.

%6 |d.
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delusional disorder tend not to have significant problems with daily functioning, and may not
appear otherwise to be odd, except for the behavior that is the product of the delusion.®’

Delusional beliefs about one’s identity may be rare, but certainly not unheard of. The
Three Christs of Ipsalanti recounts one doctor’s experience in bringing together three patients
into one ward of a Michigan State Hospital in the 1950’s, all of whom believed they were Jesus
Christ.%8

Beliefs held by rescue hoarders regarding their care of animals border on the delusional
because the belief is so extraordinarily incongruent with the objective facts about the animals.
Animal hoarders maintain grandiose beliefs about their connections to animals including the
ability to communicate with them. They believe that they understand animals better than anyone
and that animals are asking for their help when they “rescue” them. From interviews of people
who hoarded animals who have stopped the behavior, one discerns that they can all look back
and see that their beliefs were mistaken and were causing harm; when in the middle of it they
could not see it.>®

The first question | ask every psychologist or therapist about the phenomenon of
hoarding hundreds of animals in unimaginable squalor is: how can the hoarder ignore the
physical reality—the smell, sight, and touch of feces and rotting animals, the toxic ammonia-
infused air? The actual mechanism for the capacity to live in this sensory cesspool is unknown.

Dissociation is one explanation. One study revealed that people who were extremely

attached to their pets exhibited higher levels of clinical dissociation, which is often related to

57 American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders DSM-5, 297.1 F22
(2013).

%8 Milton Rokeach, The Three Christs of Ipsalanti, (1964).

59 Peter Spiegel, Dr. Randy Frost Discusses Animal Hoarding, ANIMALS TODAY, (Mar. 2, 2013),
http://www.animalstodayradio.com/2013/03/02/animals-today-february-24-2013-dr-randy-frost.
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exposure to trauma. On the other hand, animal hoarders’ lack of awareness regarding the poor
condition of their animals and homes supports a delusional model.%°

Dissociation connected to PTSD is a detachment from uncomfortable physical and
emotional experiences. For example, a victim of rape or child sexual abuse engages in an out of
body experience in order to separate herself from the reality of the sexual experience. Ifa
hoarder has engaged in dissociation as a tool to separate from traumatic experiences in the past,
she might employ it to separate from the normally disgusting sensory environment consequential
to hoarding.

Dr. Jason Brandt, a neuropsychologist, believes that selective inattention is the answer,
explaining that just as people who work in environments with certain unpleasant smells
eventually are unaware of them, so too is the hoarder who lives in a house covered in excrement
and rotten carcasses.5 Her brain filters out the sight of the dead dog in the bathtub. If not
dissociation or acclimation, it may be explained by a denial mechanism.

Perhaps a rescue hoarder disconnects from otherwise revolting realities because they are
incompatible with her self-image as a savior of animals. She blocks out the sight of starvation
and squalor in order to protect her self-image and guard grandiose beliefs. Indeed, Jane
Nathanson, an experienced veterinary social worker who has worked with animal hoarders in
their homes, believes that the capacity to ignore the squalor of the environment and the suffering
of animals is a powerful form of denial, dissociation, or even an assertive defensiveness upon

confrontation.®? Perhaps the failure to address the physical reality of dead animals (a common

80 Steketee et al, Characteristics and Antecedents of People Who Hoard Animals: An Exploratory Comparative
Interview Study, 15 REV. OF GENERAL PSYCHOLOGY 114 (2011).

61 Brandt, supra.

82 Interview with Jane Nathanson, (Sept. 20, 2019).
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behavior among animal hoarders) is tied up in a complicated form of grief wrapped in denial and
fear of death.

As stated, for a judge assigned an animal cruelty case involving hoarding, it is best to
focus on the expressed thoughts and actions of the defendant. It is abundantly evident that the
behavior is not within normal limits. But we are judges of the law and the facts and cannot
supply defenses based upon psychiatric diagnoses of our own making. So, if the defendant does
not raise his own mental condition during trial, while it may be obvious to everyone in the
courtroom that it is a problem, it is not a legal excuse. Still it remains an issue in two possible
contexts: competency to stand trial and participate in one’s defense and, if there is a conviction,

sentencing.

V. IS THE DEFENDANT COMPETENT TO STAND TRIAL AND CRIMINALLY
RESPONSIBLE?

I have interviewed a number of individuals involved in animal cruelty research and
prosecutions. Their collective knowledge and experience suggest that it is virtually unheard of
for defendants in these cases to be found incompetent to stand trial, or even for competency to be
raised at all. My internet search yielded just a few cases around the country over the last ten
years in which competency was raised and the defendant was subjected to a court-ordered
evaluation. The most notorious was Cynthia Gudger aka Anita Gilbert aka Barbara Ryan, who
was committed to a California state hospital for one and a half years as incompetent to stand
trial, and then found to be restored to competency. Her case is described in Section 111 above.

My direct experience with a defendant charged with animal cruelty in the form of

hoarding involves competency to stand trial. | have received permission from counsel and the
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evaluator to discuss this case for educational purposes while maintaining the anonymity of all
concerned. Let’s call my defendant Mr. T. He was charged in two different cases with animal
cruelty in the form of neglect—depriving animals of food and veterinary care, as well as false
statement to officers in the first case. On one occasion Animal Control seized thirty-nine
animals and criminal charges were filed; five months later that agency seized thirty-five animals
(three starving cats were euthanized due to their extremely poor conditions), and a second set of
charges was filed. All charges were misdemeanors under the Maryland statute, and jurisdiction
was in the District Court (the lower trial court). The defendant prayed a jury trial, his attorney
raised competency to stand trial, and the case landed in my Mental Health Court, where 1 deal
with all pleas of not criminally responsible and all suggestions of incompetency to stand trial.
The Due Process Clause of the Fourteenth Amendment prohibits the criminal prosecution
of a defendant who is not competent to stand trial.® The test for competency is whether the
defendant possesses a rational as well as a factual understanding of the nature or object of the
proceedings against him and whether he can assist in his own defense.®* A state may determine
the burden of proof; it does not violate due process to impose the burden on the defendant to
prove his competency by the preponderance of the evidence. The competency standard for
pleading guilty or waiving the right to counsel is the same as for the standard for standing trial.®
The duty to determine competency is triggered in one of three ways, by the motion of the
accused, defense counsel, or sua sponte by a judge.® | would be shocked if a rescue hoarder
charged with animal cruelty would suggest that she is incompetent to stand trial due to mental

illness, since she maintains that she is saving animals, and should be applauded—not evaluated

8 Drope v Missouri, 420 U.S. 162 (1975).
64 Dusky v. U.S., 362 U.S. 402 (1960).
8 Godinez v. Moran, 509 U.S. 389 (1993).
% Wood v. State, 436 Md. 276 (2013).
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by a psychiatrist. In my experience as a mental health court judge, the issue of competency

typically is raised by defense counsel, or a judge who encounters difficulty conducting a court

proceeding with the defendant. In a rescue hoarding case if defense counsel raises competency it

creates difficulties in the attorney-client relationship since the client will be extremely resentful,

if not paranoid, about his attorney’s motivation in raising his mental status.
The American Bar Association in its 1984 Standards for Criminal Justice issued a
standard of responsibility for raising the issue of competency:

a) The court has a continuing obligation, separate and apart from that of counsel
for each of the parties, to raise the issue of incompetence to stand trial at any
time the court has a good faith doubt as to the defendant’s competency, and may
raise the issue at any stage of the proceedings on its own motion.

b) The prosecutor should move for the evaluation of defendant’s competence to
stand trial whenever the prosecutor has a good faith doubt as to the defendant’s
competence. The prosecutor should further advise defense counsel and the court
of any information that has come to the prosecution’s attention relative to
defendant’s incompetence to stand trial.

c) Defense counsel should move for evaluation of the defendant’s competence to
stand trial whenever the defense counsel has a good faith doubt as to the
defendant’s competence. If the client objects to such a motion being made,
counsel may move for evaluation over the client’s objection. In any event,
counsel should make known to the court and to the prosecutor those facts known
to counsel which raise the good faith doubt of competence.

d) A motion for evaluation should be in writing and contain a certificate of counsel
indicating that the motion is based on a good faith doubt that the defendant is
competent to stand trial and this it is not filed for purposes of delay. The motion
should also set forth the specific facts that have formed the basis for the motion.

e) In the absence of a good faith doubt that the defendant is competent to stand
trial it is improper for either party to move for evaluation. It is improper for
either party to use the incompetence process for purposes unrelated to
incompetence to stand trial such as to obtain information for mitigation of
sentence, to obtain favorable plea negotiation, or to delay the proceedings
against the defendant.

f) In making any motion for evaluation, or, in the absence of a motion, in making
known to the court information raising a good faith doubt of defendant’s
competence, the defense counsel should not divulge confidential
communications or communications protected by the attorney-client
privilege.®’

67 American Bar Association, Criminal Justice Mental Health Standards (1984, 1989), A. B. A.,
http://www.americanbar.org, (last visited Oct. 14, 2019).
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New standards for the roles of the attorney representing a defendant with a mental disorder were

adopted in 2016 as follows:

a)

b)

d)

Consistent with the ABA Resolution on Comprehensive Criminal
Representation, attorneys who represent defendants with mental disorders
should provide client-centered representation that is inter-disciplinary in nature.
These attorneys should be familiar with local providers and programs that offer
mental health and related services to which clients might be referred in lieu of
incarceration, in the interest of reducing the likelihood of further involvement
with the criminal justice system.

Attorneys who represent defendants with mental disorders should work
particularly closely with their clients to ensure that the clients understand their
options. Attorneys should be prepared to deal with difficulties in
communication that can result from the client’s mental disorder or from
transfers to a different locale necessitated by treatment needs.

Attorneys who represent defendants with mental disorders should explore all
mental state questions that might be raised, including whether the client’s
capacities at the time of police interrogation bear on the admissibility or
reliability of any incriminating statements that were made, whether the client is
competent to proceed at any stage of the adjudication, and whether the
defendant’s mental state at the time of the offense might support a defense to
the charge, a claim in mitigation of sentence, or a negotiated disposition.
Attorneys who represent defendants with mental disorders should seek relevant
information from family members and other knowledgeable collateral sources.
Attorneys should share information about their clients with family members and
knowledgeable collateral sources only with their clients’ assent, and in a way
that does not compromise the attorney-client privilege.

Attorneys who represent defendants in specialized courts should be familiar
with and abide by the [draft ABA Specialized Court Standards]. Because a
defendant may relinquish substantial rights in a specialized court, the attorney’s
role as counselor is particularly important in this setting.

Meanwhile, standards for the role of the judge and prosecutor in cases involving defendants with

mental disorders adopted in 2016 state:

a)

b)

Judges and prosecutors should consider treatment alternatives to incarceration
for defendants with mental disorders that might reduce the likelihood of
recidivism and enhance public safety.

Courts and prosecutor offices should facilitate meetings among community
organizations interested in assuring that services are provided to justice-
involved persons with mental disorders, including local law enforcement
agencies, correctional authorities, and the bench and bar, as well as treatment
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providers, representatives of the public mental health authority, professional
organizations, and other community leaders and governmental officials.
c) Courts and prosecutor offices that help create diversion programs or specialized
courts should be guided by [the draft ABA Standards on Diversion and the Draft
ABA Standards on Specialized Courts].
d) When making charging or dispositional decisions about a defendant who has a
mental disorder, judges and prosecutors should consider referring the defendant
for treatment, either voluntarily or, if appropriate, pursuant to existing law
relating to involuntary hospitalization or mandated outpatient treatment.
e) In determining which defendants should be selected for participation in
diversion programs or specialized courts and which forms of intervention to
use, judges and prosecutors should, whenever possible, rely on evidence-based
practices, including valid and reliable appraisals of relevant risk and treatment
needs. 8
ABA standards are not binding on us. Rather we are bound by our judicial codes of
ethics, published ethics opinions, and appellate decisions. 1 include them only to convince you
that you should not hesitate to raise the issue of competency. If, after a hearing with the
defendant and counsel present, I find good cause to believe that the defendant suffers from a
mental disorder that might render him incompetent, | order an initial competency screening by
our Circuit Court Medical Office. If the opinion is that the defendant is incompetent, the
evaluator opines whether he is dangerous to himself or the person or property of others. Or, if
the evaluator cannot come to a definitive opinion as to competency, | order further inpatient
evaluation at a state forensic hospital. In Maryland, once the issue of a defendant’s competency
to stand trial has been raised, the current proceeding, whether plea, trial, sentencing, or violation
of probation hearing, cannot continue until the trial judge determines based upon the evidence on

the record that the defendant is competent—beyond a reasonable doubt.®® While the forensic

evaluator’s opinion is a sufficient basis for making a finding, it is not binding on the judge as the

68 American Bar Association, Criminal Justice Standards on Mental Health (2016), A. B. A.,
http://www.americanbar.org/content/dam/aba/publications/criminal_justice_standards/mental_health_standards_201
6.authcheckdam.pdf (last visited 10/14/19).

89 Kennedy v. State, 436 Md. 686 (2014), Md. Ann Code Crim. Pro. §3-104(a).
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finder of fact. The ultimate determination of competency is within the purview of the judge. The
defendant’s self-presentation in the courtroom weighs heavily in making that determination.

Sometimes lawyers need to be reminded that competency focuses on the present. It is a
snapshot of the current moment, compared with criminal responsibility that concerns the
defendant’s mental status at the time of the commission of the crime.

Legal tests for insanity have evolved from a focus on understanding the difference
between right and wrong (McNaughton test) or upon impulse control (Durham test). The
American Law Institute Model Penal Code test, which my state has adopted, dictates that a
person is not responsible for criminal conduct at the time of the conduct as a result of mental
disease or defect if he lacks substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law.”

State law controls whether this issue may be raised, what test controls, and which party
carries the burden of proof. The Supreme Court is considering this term the argument that a state
must offer the defendant the right to raise insanity as a defense.”* But currently the right to plead
not guilty by reason of insanity or not criminally responsible and attendant procedures are
matters of state law. In Maryland, it is, except under highly unusual circumstances, entirely the
defendant’s decision—not defense counsel‘s.”? In New York, however, it is defense counsel’s
ultimate decision whether to pursue such a defense.”

| can almost guarantee you that if you are in a state like mine where the defendant must

approve a plea of not criminally responsible—you will never see one in the case of a rescue

© Model Penal Code 1985 § 4.01.

I Amy Howe, Argument analysis: Justices open new term with questions and concerns about insanity
defense, SCOTUSblog (Oct. 7, 2019, 3:58 PM), https://www.scotusblog.com/2019/10/argument-analysis-
justices-open-new-term-with-questions-and-concerns-about-insanity-defense/

2 Treece v. State, 313 Md. 665 (1988).

3 people v. Diaz, 78 N.Y.S. 3d 792 (2018).
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hoarder, because the typical rescue hoarder does not believe that he suffers from any mental
disease or defect. | have drawn the contrast between criminal responsibility and competency in
order to lead you down the competency path in rescue hoarder cases.

Forensic evaluators are accustomed to assessing competency and criminal responsibility,
as opposed to evaluators who assess defendants for the purpose of recommending a treatment
plan. You may be called upon to order both in rescue hoarder cases. | will address evaluation for
treatment in the section on probation conditions below.

You have seen evaluation reports by competency evaluators, no doubt, and are familiar
with the template for them. The evaluator should review the statement of charges and statement
of probable cause in support of those charges. This is extremely important in an animal cruelty
case because otherwise the evaluation might well be based almost entirely upon the self-report
and presentation of the defendant. An evaluator does not conduct an independent investigation
although he may speak with defense counsel about competency issues, interview family
members, and request educational and hospital records (which often are not made available due
to the time constraints involved in completing the evaluation).

In my case with Mr. T, the evaluator received the charging documents, as well as photos
and video supplied by the prosecutor in an attempt to show the conditions in which the defendant
lived and maintained his animals, which as usual, were shocking in depicting the squalor. |
provided additional information, which, with agreement of counsel was forwarded to the
evaluating psychologist. This included the recent article by Lockwood, supra (2018) describing
animal hoarding behavior and explaining the possible psychological explanations for it. In
addition, | forwarded letters from the defendant to me (public record because filed in the court

file) which fully illustrated his self-image as a rescuer and savior of animals. They also
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reinforced the impression the defendant made on the evaluator of his being paranoid; he accused
me, his attorney, and Animal Control of conspiring against him. He even accused his attorney of
informing on him, leading to the second set of charges. The evaluator cited these letters as
evidence of the defendant’s incompetence, because as she pointed out to him, they constituted ex
parte communications which he should not be sending to the court. Yet despite this warning he

continued to write letters to me, a few pages reproduced here:
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Not only did Mr. T. send me almost weekly letters’ from the hospital, before |
committed him to the hospital for evaluation, he attempted to visit me in my chambers in the
courthouse on a day (fortunately) when I was not present. He also sent a letter to the Chief Judge

of my court demanding my recusal:

' ASPCA

4 Randall Lockwood & Gale Rasin, Power Point for Webinar, Association of Prosecuting Attorneys (Apr. 26,
2019).
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Pay close attention to #18— “Grief kills—ignored by Judge Raisin {sic}.” The poignancy of Mr.
T’s situation does not escape me.

Ultimately the forensic evaluator offered the opinion that Mr. T was incompetent to stand
trial and dangerous to himself or the person or property of others. While during the evaluation
the defendant was cooperative, as the evaluation progressed and the psychologist asked him
about issues relevant to his case, “he shared some beliefs that appeared persecutory and paranoid
in nature, centering on specific people at Animal Control and a woman he believed “set him up.”
The evaluator observed that “it appears his insight and judgment are clouded by his beliefs,
which appear delusional in nature.” His diagnosis was “Rule Out Delusional Disorder,

Persecutory Type,” and “Rule Out Schizotypal Personality Disorder.” A “rule out” diagnosis is
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provided when insufficient information is available to make a definitive diagnosis. Mr. T.
believed he was being conspired against by a woman who formerly lived with him, “maliciously
maligned by the Animal Control officer involved in his case and being obstructed from pursuing
his goal of rehabilitating domesticated animals through his . . . rescue program.” This led to the
psychologist reached the diagnosis regarding delusional disorder. The additional diagnosis of
personality disorder was reached basis upon the “pervasive pattern of social and interpersonal
deficits coupled with cognitive and perceptual distortions and eccentricities in behavior.” He:

[E]ndorsed odd beliefs or magical thinking that is inconsistent with subcultural

norms such as having a “calling” to rescue animals and mentioned that animals

“just come to him”. His thinking and speech can also be classified as odd in that he

overelaborates, is metaphorical, and circumstantial. This was most evident in his

numerous writings and letters sent to Judge Rasin which seemed to be stream of
consciousness writings that bordered on disorganization at times.
In assessing his competency to stand trial the evaluator noted that Mr. T possessed a factual
understanding of court process and of pertinent personnel in a courtroom, but:

[H]is steadfast beliefs (which may be categorized as delusions) interfered with his

ability to maintain a rational and non-conspiracy theory-based discussion regarding

the details of his case. He was unwilling to consider any possible outcome of the

case other than an acquittal. He was unable to discuss rationally the charge of False

Statement to a State Official because he perseverated on the Animal Cruelty

charges.

In terms of his ability to effectively assist counsel, the evaluator noted that Mr. T. was
suspicious and believed his attorney reported him to Animal Control in connection with the
second set of charges. He “also insisted that his attorney should have filed an injunction against
Animal Control but is unable to explain the reasoning for such.” ® The evaluator was concerned

that “the totality of his actions in recent months and persistence of his beliefs” suggest that he

may not be able to maintain his composure in the courtroom. In sum, she concluded that he was

75 Past conflicts with a particular Animal Control Officer led Mr. T. to file assault charges against him and sue him
in Federal Court for millions of dollars (all unsuccessfully).
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not able to understand the nature and object of the proceedings against him and did not have a
present ability to assist counsel.

Under Maryland law, if a defendant is incompetent to stand trial, the Department of
Health must provide the court with an opinion as to dangerousness. In Mr. T’s case, the
evaluator found that he required “continued hospitalization as he is currently a danger to self,
others (i.e. animals in his care), and the property of others (i.e. animals whose owners put them
in his custody for rehabilitation). She based this upon the extremely unsanitary conditions in
which he was living, as evidenced by the charging documents and photographs of his home, the
fact that he appeared for his initial evaluation in the dead of winter with insects crawling on him,
and his fragile medical state (multiple life-threatening conditions) which would be worsened due
to unsanitary living conditions. She also found that it was possible to restore him to competency.

Under applicable law the hospital must notify the court as soon as a defendant is restored
to competency, but in any event must reevaluate a defendant and send the court a competency
evaluation every six months. In Mr. T’s case, the hospital could not hold him more than six
months because the competency statute does not permit a commitment to extend beyond the
maximum sentence for the most serious crime charged. In his case that amounted to a six-
month maximum on the False Statement charge, with the misdemeanor animal cruelty charge
carrying only ninety days. During his hospitalization I received a letter in handwriting that
appeared to be identical to that of the many letters | had received from Mr. T. But this letter
purported to be signed by a psychiatrist in the hospital. It was addressed “To Whom It May
Concern,” and aftirmed that Mr. T. was competent to stand trial and deserved an immediate trial.

The writing bore the same sort of underlining as the missives from Mr. T. 1 point this out to
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suggest the desperation that he must have felt, but also the possibility of anti-social traits in his
personality.

But then the letters stopped for a while because Mr. T. escaped from the hospital a little
more than three months after he was committed as incompetent and dangerous. He was located,
returned to the hospital, where he wrote me a letter acknowledging his “elopement” (the term of
art for escape from a state hospital). The elopement led to his being charged with escape by the
prosecutor in the jurisdiction where the hospital is located. Not surprisingly, competency is an
issue in that case, and the defendant’s exposure to hospitalization now may extend to five years,
because of the maximum penalty for escape.

Mr. T. escaped yet again, although he was housed in the medical unit of the state hospital,
which is supposed to be secure. | have no information about what efforts are being made by the
State Police to locate him. Needless to say, he is not on any law enforcement agency’s Most
Wanted List. Mr. T. has been “on the lam” for several months; the letter-writing resumed just
recently, with the same accusations of my corruption and bias. "

I have heard testimony from psychiatric experts in other cases concerning treatment for
delusional disorder evidenced by fixed false beliefs. The consensus is that the condition is very

difficult to treat successfully. It seems almost impossible to dislodge the delusion. The current

76 As of this writing, | have received a letter from Mr. T. in which he reveals his personal and educational
background. He writes that “Both parents deceased at 9 mos after my birth, they at 26 yrs age. Mother peritonitis at
City Hospital. Father killed at work by train crash. Grandfather also by train at work.” He told the first evaluator
who interviewed him that his mother died when he was a month old. He also related that he had never been married,
had no children, and had had two long-term relationships in the past, the last one being in 1992 for three years. He is
seventy-five years old. Query: what significant disruption in attachments did Mr. T. suffer?
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treatment of choice is a course of anti-psychotic medications along with psychotherapy.’’
Combination drug therapy holds out some promise.’®

Patients in mental hospitals have the right initially to refuse medications except under
certain circumstances such as imminent dangerousness, when a medical review board can
authorize forced medication. In 2003, the Supreme Court ruled that the Constitution permits the
government to administer antipsychotic drugs involuntarily to a mentally ill criminal defendant
in order to render that defendant competent to stand trial for serious but non-violent crimes. In
that case the defendant suffered from a delusional disorder. The Court held:

[T]he Constitution permits the Government involuntarily to administer

antipsychotic drugs to a mentally ill defendant facing serious criminal charges in

order to render that defendant competent to stand trial, but only if the treatment is

medically appropriate, is substantially unlikely to have side effects that may

undermine the fairness of the trial, and, taking account of less intrusive alternatives,

is necessary significantly to further important government trial-related interests.”®
It was contemplated by the Court that forced medication would occur in rare situations. Some
states have passed intricate statutes addressing administration of psychotropic medications. See
California’s statute on antipsychotic medications administered to incompetent defendants.° In
Maryland the forensic hospital treating doctors apply to the Medical Review Board for

authorization to force medication only in serious cases in which the maximum penalty exceeds

ten years.

" Cleveland Clinic, Delusional Disorder: Management and Treatment, (2019),
http://www.my.clevelandclinic.org/health/diseases/9599-delusional-disorder-/management-and-treatment.

8 Manschreck & Khan, Recent Advances in the Treatment of Delusional Disorder, 51 CAN. J. PSYCHIATRY, 114
(2006).

" Sellv. U.S., 539 U.S. 166, 179 (2003).

8 Ann. Cal. Penal Code § 1370.
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| have no idea whether Mr. T agreed to take medications during the time he was actually
in the hospital. 1 was hopeful that he would, and that we might see a change in his thought
processes and beliefs.

There is a great disparity among states regarding how long an incompetent defendant
may be committed to state custody. According to the last survey conducted by the Justice Policy
Institute, states such as New Jersey and Tennessee put no maximum limit on treatment or
required dismissal of charges. In New York the limit is ninety days for a misdemeanor; for
felonies it is two-thirds of the maximum sentence.®! The Supreme Court left it to the states to
determine the maximum time limit on attempts to restore competency, but they must comport
with the holding in Jackson v. Indiana, 406 U.S. 715 (1972) that people can only be held for a
“reasonable period of time” to determine whether there is a substantial probability that they may
soon be restored to competency to stand trial.

In my state, if the court finds that the defendant would not be dangerous if released “on
conditions,” the Department of Health can recommend a treatment plan in the community for an
incompetent defendant. The conditions provide for housing—often assisted living, day
programs, psychiatric treatment, and psychotherapy. The defendant is monitored by a social
worker from the Community Forensic Aftercare Program, and if under my commitment, comes
to my Mental Health Court for monthly status conferences to check on compliance. A release on
conditions can last as long as five years in serious felony cases. My wish for Mr. T had been that
he would be released on conditions to a comfortable, sanitary assisted living home where his
medical conditions would be attended to, he would continue to receive mental health services,

and the owner of the assisted living would perhaps own a cat—one neutered cat—that would sit

81 Natassia Walsh, When Treatment Is Punishment: The Effects of Maryland’s Incompetency to Stand Trial Policies
and Practices, JUST. PoOL’Y INST., (2011).
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in Mr. T’s lap. While his letters reflected his delusional thinking, they also convinced me that he
was in great psychological discomfort, which was distressing to all involved in his case,
including the prosecutor. We worry about him. 1f we could get him back to the hospital and then
released on conditions in the community with a good aftercare plan, even if his commitment
“timed out” within a few months, he would be in an environment much healthier than the one he
lived in with all the animals he could not care for.

| raise this for your consideration because the conditions of release in the community for
an incompetent defendant resemble probation conditions, including mandatory residential
placement, psychiatric treatment, medication, and an order to stay away from the victim and
potential victim (equivalent to a ban on animal ownership). In the competency context, the most
serious adverse consequence for a defendant would be to return to the hospital if there were
substantial noncompliance with conditions of release, as opposed to incarceration for a serious
probation violation. | am suggesting that the interests of animal protection and the interests of
justice can be well served by a finding of incompetency to stand trial, if the defendant is released
from the forensic hospital on a treatment plan, as long as he is very closely monitored. He may
“time out” and never face the criminal charges. But if he has been subject to appropriate
treatment and closely monitored so that the pattern of hoarding behavior is interrupted, | see this

as a positive outcome.

V1. ISSUES FOR TRIAL
A. Relevant Statutes and Published Resources in Animal Cruelty Cases
As | stated at the outset, every state in this country has a statute that criminalizes cruelty

to animals, including animal hoarding behavior in the form of deprivation of basic needs of
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animals such as food, water, and veterinary care. The statutes are diverse in terms of definitions,
classification as felony or misdemeanor, and penalties. One resource provides a complete index
of relevant state statutes and extensive legal research on animal cruelty including hoarding.8? A
comprehensive and updated survey of state cases interpreting animal cruelty statutes may be
found on Westlaw.® For criticism of the animal hoarding statutes in Illinois and Hawaii, an
analysis of the new Rhode Island statute, and a description of current legislative proposals see
Courtney Lee’s Never Enough: Animal Hoarding Law.8* If you are a New York State Judge,
consider reviewing Animal Fighting and Cruelty Cases in New York: A Guide for Judges,
Prosecutors, and Defense Counsel.8 This article may be dated and under revision by the New
York City Bar. An important publication written for law enforcement is Investigating and
Prosecuting Animal Abuse.®® A recent comprehensive manual published for family and juvenile
court judges by the Animal Legal Defense Fund focuses on violent acts of cruelty against
animals.®” | am unaware of any guides written for criminal court judges.
B. Pretrial Custody of Seized Animals

Commentators assert that “law enforcement authorities are required to treat seized

animals primarily as evidence.”#| contend that the issue is one of property rights and not

evidence. The State does not retain custody of the victim in child abuse cases or provide

82 See Animal Legal & Historical Center, http://www.animallaw.info (a service of the Michigan State University
Animal Law & Historical Center).

83 Westlaw, What Constitutes Offense of Cruelty to Animals: Modern Cases, 6 ALR 5" 733, (2019).

8 Courtney Lee, Never Enough: Animal Hoarding Law, 47 U. BALT. L. REV., 23, 56-70 (2017).

8 The Committee on Legal Issues Pertaining to Animals, Animal Fighting and Cruelty Cases in New York: A Guide
for Judges, Prosecutors, and Defense Counsel, N. Y. CITY B., http://www.nycbar.org/animalfighting-and-cruelty-
cases-in-newyork-aguide (last visited 10/15/19).

8 Allie Phillips & Randall Lockwood, Investigating & Prosecuting Animal Abuse, NAT’L DISTRICT ATT’YS ASS’N,
(2013).

87 National Council of Juvenile & Family Court Judges, Animal Cruelty Issues: What Juvenile & Family Court
Judges Need to Know, ANIMAL LEGAL DEF. FUND, (2019).

8 Lacey Levitt et al, ANIMAL MALTREATMENT, 168 (2016).
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opportunities for the defense to conduct medical investigations. Likewise, in an animal cruelty
case the evidence is not the animal. The state must provide discovery about the conditions of
seized animals by providing copies of photos, videos, expert veterinary reports including
necropsies, and other witness statements such as from animal control officers.

Your state criminal code covering return of evidence seized pursuant to search warrants,
bond provisions, animal control regulations, and civil forfeiture statutes, if any, will control. My
state lacks a civil forfeiture statute applicable to animal cruelty prosecutions, although the
criminal statute permits the court to ban a defendant from possessing animals, and animal control
agencies retain the right to seize animals under certain circumstances. The absence of forfeiture
and/or bond statutes can create an issue regarding the disposition of seized animals that are not
covered by guilty verdicts.®® Maintaining custody and care of seized animals creates major
financial burdens for the agencies providing holding them. Rohrer makes it clear, at least in
Maryland, that animals are property, and a decision as to custody of them may not be based upon
a “best interest of the animal standard.”®® “From the perspective of the animal, any action that
would take it closer to the slaughterhouse would not be in its ‘best interests.” We shall refrain
from using the phrase “best interests of the animals” lest the possession or return of
farm animals under CR 810-615 should become confused with a child custody determination in
family law.”%!

Statutes in states such as Virginia provide clear guidance for a judge regarding
disposition of the animals pending trial. The prosecutor may file a civil forfeiture action even

before the filing of criminal charges. If she meets her burden of proof that animal cruelty has

8 Rohrer v. Washington Co., 454 Md. 146 (2017).
0.
%1d. at 174.
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been committed, all of the seized animals may be forfeited permanently to the state. At the close
of the hearing, she may ask the court to order a bond covering the anticipated costs of care

for nine-month period, which is usually the duration of the case. If the defendant does not post
the bond to appeal, then the appeal has not been perfected and the government obtains legal
ownership of the animals.®? | do not attempt to review outcomes of forfeiture cases across the
country, since they are entirely dependent upon state statutes and decisions.

If you are interested in the art of the possible in terms of best practices and outcomes for
seized dogs, consider the process approved by the United States District Court for the Eastern
District of Virginia in a civil in rem action filed two weeks before the criminal indictment of
Michael Vick, the professional football player who was prosecuted federally for dogfighting. A
law professor was appointed as a special master to manage the assessment and placement of the
seized dogs.®® Professor Huss obtained the services of animal behaviorists who quickly assessed
the physical and behavioral status of over fifty dogs and immediately placed them outside of the
animal control shelters where they were first held. Many ultimately were adopted by families;
some that could not be socialized were released to sanctuaries. Only one was euthanized because
it was unmanageable. If you need some relief from the gruesomeness of the cases discussed in
this paper, I suggest that you read Jim Gorant, The Lost Dogs: Michael Vick’s Dogs and Their
Tale of Rescue and Redemption, (2010).

C. Other Pretrial Motions
As in any criminal case in which the defendant’s property is seized, there likely will be a

challenge to the seizure, whether it was pursuant to a criminal search and seizure warrant or

%2 Va. Code Ann. § 3.2-6569; Telephone Interview with Michelle Welch, Assistant Attorney General for the State of
Virginia (Sept. 18, 2019).

9 Rebecca Huss, Lessons Learned: Acting as Guardian/Special Master in the Bad Newz Kennels Case, 15 ANIMAL
L. 69 (2008).
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pursuant to an administrative action by an animal control or welfare agency. The outcome of
any motion to suppress is of course dictated by the decisions of your state appellate courts.
Discovery motions, including a motion to inspect animals in state custody may also be filed. The
resolution of that issue also is a matter of state law and discovery rules (I have already stated my
opinion that inspections of animals after seizure is unnecessary, since their conditions ordinarily
would have changed after receiving appropriate nutrition and veterinary care).

Given that the defendant before you may suffer from a mental disorder, whether of the
delusional type, or a personality disorder with anti-social traits, you may be faced with
complaints about her counsel and multiple requests to substitute or discharge counsel. At least in
Maryland, trial courts are not infrequently reversed for failure to satisfy the requirements of our
Rule regarding waiver of counsel. If your defendant is subject to frequent outbursts in the
courtroom, one possibility for you to pursue is to request a psychological evaluation regarding
her competence to waive the right to counsel, which explores how she might conduct herself pro
se.

Finally, it is quite possible that the defense may file a motion in limine, seeking to
prohibit the prosecutor from introducing evidence regarding animals that are not included in the
counts of the charging document, or to exclude evidence regarding past animal hoarding
behavior not the subject of the case before you. Think of Cynthia Gudger with at least one
conviction (presumably not an impeachable offense if she testifies), but years of alleged hoarding
behavior. How much would you admit? While state codes of evidence and appellate decisions
may differ, I predict that the prosecutor’s response to a motion or objection will rely on your rule
of evidence encompassing proof of motive, intent, common plan or scheme. It seems like a

reasonable argument, but as in any decision regarding admissibility, you must weigh the
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potential prejudice against the probative value of the evidence. In Maryland, our Court of
Appeals approved the introduction of evidence concerning the condition of other animals on the
scene under the theory that it was “crime scene evidence.”%

Another pretrial issue may be questions for voir dire. | understand that in some states
attorneys ask questions on voir dire and are subject to few limitations. Maryland, in contrast, is a
strict voir dire state; the judge rules on the questions to be asked and the judge asks the
questions. Failure to ask particular questions will guarantee reversal of a conviction. Therefore,
should defense counsel in an animal cruelty case submit the question “does any member of the
jury panel have strong feelings about cruelty or neglect of animals,” I certainly would ask it,*® as
well as the normal follow-up questions about the nature of the feelings and beliefs, and whether
they would affect the venireman’s ability to be fair and impartial.

D. Special Challenges of Animal Cruelty/Neglect Cases

If you are an experienced trial judge you have faced challenges involving management of
your courtroom. A trial about animal hoarding behavior may well present familiar ones that you
have seen in high profile cases. Outraged members of the public may pack your courtroom,
picket your courthouse, and attempt to communicate with you. | suggest that your staff screen
your mail and insulate you from letters from advocates on either side of the case and be vigilant
about access to your chambers. If you use social media (I do not, so my working knowledge is
limited), make sure that your privacy settings are set so that people cannot post comments about
the case or the defendant on your page.

You should expect challenges posed by the defendant, who throughout the trial may show

signs of personality disorders, impulse control, and paranoia. Recall Cynthia Gudger and

9 Silver v. State, 520 Md. 415 (2011).
% See Pearson v. State, 437 Md. 350 (2014).
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Elizabeth Grant. Imagine my defendant Mr. T in a courtroom. You know how important it is to
maintain a steady, calm demeanor. If you are presiding over a jury trial, no doubt you will be
excusing the jury on a regular basis and taking frequent recesses in order to maintain control. It
is my experience in dealing with mentally ill defendants, particularly those who are driven by
fixed false beliefs, that it serves no purpose to challenge those beliefs directly. As with any
difficult defendant, a calm, firm voice that makes it clear that you are in charge of the courtroom
and a measure of empathy serve a judge better than threats of contempt. If the defendant is
convicted, and you place him on probation, you are setting the tone for the “relationship” that
you will have with the defendant; see my final suggestions below.

In regard to evidentiary issues, you may be called upon to rule upon defense objections
concerning the extent to which a veterinarian can testify about animals, particularly as to their
particular needs and to their suffering when they are maltreated. As to the former, there is a
well-recognized characterization of basic animal needs known as the “Five Freedoms.” They
are:

e Freedom from hunger and thirst.

e Freedom from discomfort by providing an appropriate environment
including shelter and a comfortable resting area.

e Freedom from pain, injury or disease by prevention or rapid diagnosis and
treatment.

e Freedom to express normal behavior by providing sufficient space, proper
facilities and company of animals of its own kind.

e Freedom from fear and distress by ensuring condition and treatment which
avoid mental suffering.%

In my view, this testimony is relevant and within the bounds of admissible expert

testimony in an animal cruelty case. Forensic veterinarians often are qualified as experts to

% Farm Animal Welfare Committee, Five Freedoms, (undated), http://www.defra.gov.uk/fawc/about/fivefreedoms.
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testify in animal cruelty cases. They examine animals impounded by the animal control
agencies, prepare necropsy and other reports on the conditions of the animals, and testify at trial,
or in some cases render expert opinions based upon records of veterinarians who rendered care
after a seizure of animals. Other shelter workers and treating veterinarians may testify as well,
for example on the necessity of euthanizing suffering animals that could not be humanely
treated. Assessment tools have been developed by shelter veterinarians, and they have studied
both physical, behavioral, and psychological effects of animal cruelty, including neglect.

In addition to the conditions described in the section above describing hoarding, a
veterinarian can testify to the physical impact on an animal of being a victim of hoarding;
The frequent presence of insects and rodents can facilitate the spread of infectious diseases.
Insufficient potable water leads to dehydration and insufficient food causes a state of chronic
malnutrition and even starvation, all of which create the conditions for secondary health
problems by impairing immune function and slowing wound healing. Inadequate, overcrowded
housing increases the risk of physical injury from aggressive encounters between stressed
animals, which is further aggravated in situations of heavy competition for limited food.®’

One of the various criticisms of outcomes in hoarding cases is that:

[Clourts (and prosecutors) may have a very limited appreciation of what constitutes

suffering for animals when there is not overt torture or similar action. Thus, courts

may weigh sympathy for the defendant over the consequences of maltreatment for

the animal victims, or conclude that without intent, the particular statute has not

been violated.%

After hearing from a number of attorneys experienced in trying these cases, | have concluded

that similar evidence yields disparate results among various state court judges and juries,

% McMillan, supra; See also Franklin McMillan et al., Behavioral and Psychological Characteristics of Canine
Victims of Abuse, 18 J. APPLIED ANIMAL WELFARE SCl., 1 (2014).
% Nathanson, supra at 168-169.
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particularly when it comes to fact-finding regarding evidence of starvation. Under some state
statutes it is clear that even acts of omission such as allowing hoarded animals to starve is
equivalent to torture. If there is some food on the premises, a factfinder may focus on that
evidence as proof that the defendant lacked any intent. The counter argument: if the objective
evidence introduced at trial demonstrates that the starving animal was there to be seen in its
emaciated state, and that there was insufficient food to feed all of the animals, then it follows that
an act of omission resulting in the death of an animal by starvation is equivalent to “torture.”
This is a matter of statutory interpretation and case law, of course. Yet when a veterinarian
testifies to the physical effects on an animal of being starved, and the evidence is that the
defendant had the ability to observe the condition of the animals in her care, | can infer that she
knew the natural and probable consequences of clear acts of omission. If it were a child abuse

case, would there be any question?

VIlI.  UPON CONVICTION: APATH FORWARD

In this section I will recommend that you supervise animal hoarders by adopting a model
of supervision that combines best practices and elements of problem- solving courts with the
stringency of a Maryland probation program for high-risk offenders, the Collaborative Offender
Management Enforced Treatment team. The diagram below features all of the players in such a

team.
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This is the stage | warned you about in my introduction, the time when you may be

challenged in a manner that even a murder case would not challenge you. You have victims who

have no voices. The only victim impact statement comes from the prosecutor, which is not the

same as hearing from a human victim or his family member. But it is important to remember

that, although our laws consider animals to be property, they are sentient beings who suffer

physically and psychologically. Animal cruelty laws were enacted because society recognizes

the capacity of animals to suffer and feel pain. A public policy of animal welfare and protection

is the foundation for these laws. While we may focus on the defendant in front of us, we must be
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mindful of the victims—the animals subjected to horrendous suffering under her care—as well
as the possibility of future victims, if the defendant is permitted to acquire new ones.

Consider the possibility of a defendant like Cynthia Gudger with all the history and
psychological “baggage” she brings with her. What would you do with and to her? | have now
read and heard countless times an adage from various people involved in the world of animal
cruelty, “after being placed on probation, an animal hoarder will pick up a stray on the way home
from the courthouse.” Therein is the challenge for a judge sentencing an animal hoarder.
“Evidence to date suggests that whatever the short-term outcome of the case may be, animal
hoarding has a very high recidivism rate.”®® It may be close to one hundred percent, according to
commentators.

The research literature is abundant with narratives about animal hoarding. For example,
Maria Vaco-Guzman et al. (2005) analyze accounts hoarders gave to neutralize their negative
portrayals. The article describes their justifications and excuses to explain and normalize their
treatment of animals, including being a victim or Good Samaritan, scapegoating, blaming
external events, and self-handicapping — all intended to justify or excuse their acts and avoid
stigma. You will likely hear some or all of them from the defendant at sentencing, as well as
mitigation arguments from counsel suggesting that the defendant is mentally ill (despite the
client’s denial of that). The authors conclude that hoarders’ accounts:

stand in the way of future “recovery” by allowing them to overlook what is often

extreme neglect of animals, people, and property. By justifying or excusing their

behaviors whenever challenged, hoarders continue to avoid the problems they
create. However, authorities and experts who seek to manage these problems would

do well to understand hoarders’ logic and thinking. By doing so, they can enhance
their dialogue with hoarders and develop more sensitive treatments for them.°

9 Gary Patronek & Jane Nathanson, Animal Maltreatment: Forensic Mental Health Issues and Evaluations, 169
(2016).

100 Maria Vaco-Guzman et al., Normalizing Passive Cruelty: The Excuses and Justifications of Animal Hoarders, 18
ANTHROZO00S, 338, 356 (2005).
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But there is no map for judges leading us to the right path to travel with an animal
hoarder. Prosecution is the last resort when all other options have failed. In many cases an animal
hoarder defendant has been offered opportunities to avoid this reckoning through cooperation
with authorities or a diversion program by the prosecutor. Now you are called upon to enter into
a “dialogue” with the defendant and devise a “sensitive” treatment for her. What is your path

forward?

A. Criminal Justice Reform/Justice Reinvestment

I am making an assumption here that incarceration is not the usual outcome in hoarding
cases, even when prosecutors argue for it, as they did recently in Maryland with the case of the
one hundred emaciated and fifty dead horses. The prosecutors who specialize in animal cruelty
cases whom | have interviewed seem to assume that, if they are successful in obtaining a
conviction of a hoarder for animal cruelty, probation is the likely initial outcome, and mental
health treatment may be ordered as a condition. The likelihood of probation is based upon the
profile of the typical offender who lacks a criminal record, often is elderly, and who clearly is
impaired in some way.

Animal cruelty in the form of neglect may not be classified as a “crime of violence”
under your state statutes in terms of sentencing guidelines, risk assessments, and parole and
probation supervision case management. In addition, the current trend nationally in state
criminal justice systems leans toward “Justice Reinvestment,” which translates into a preference
for community supervision rather than incarceration for non-violent crimes; early parole; risk
assessment and treatment. The Pew Charitable Trusts has supported a Public Safety

Performance Project, which it describes as their effort to help “states advance policies and
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practices in adult juvenile sentencing and corrections that protect public safety, hold offenders
accountable, and control corrections costs.” Pew has been a major force across the country in this
movement.10?

In my state, justice reinvestment legislation was enacted with overwhelming support of
the legislature and the governor in 2016. While both incarceration and crime rates had declined
over the preceding decade, the cost of the correctional system continued to increase. Changes in
law and policy were a reaction to findings that non-violent offender constituted almost sixty
percent of those entering prison each year; fifty-eight percent of prison admissions were due to
probation of parole violations, many for so-called technical violations such as failing a drug test;
prisoners were spending twenty-three percent longer incarcerated because of a twenty-five
percent increase in average sentence, and only thirty-five percent of those released from prison
were parolees, and those paroled served a period well beyond first eligibility date.1%

The most significant “reform” in the Maryland legislation constrains sentencing judges in
violation of probation proceedings by creating a system of graduated sanctions according to a
matrix and imposing limits for incarceration imposed for “technical violations.” Before the
statute was passed, a judge possessed unlimited power to impose any portion of a suspended
sentence upon a finding of violation of probation. That discretion led to a great disparity in
handling of violations of probation. | knew judges on my bench who summarily dispatched

every defendant to serve his entire sentence for any violation, regardless of its severity.

101 The Pew Charitable Trusts, 35 States Reform Criminal Justice Policies Through Justice Reinvestment, (2018)
http://www.pewtrusts.org/en/research-and-analysis/fact-sheets/2018/07/35-states-reform-criminal-justice-policies-
through-justice-reinvestment; PEW, To Safely Cut Incarceration States Rethink Responses to Supervision Violations
(2019), http://www.pewtrusts.org/en/research-and-analysis/issue-briefs/2019/07/to-safely-cut-incarceration-states-
rethink-responses-to-supervision-violations.

102 Maryland Justice Reinvestment Coordinating Council, Practitioner Guide to SB 1005, (Jan. 2017)
http://www.harcobar.org/site/wp-content/uploads/2017/09/MD-Practitioners-Guide-FINAL.pdf.
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Now, if the alleged violation of probation does not involve a new charge or violation of
criminal law, violation of a no-contact order, or absconding from supervision, it is a technical
violation. The judge is limited by a rebuttable presumption that a sentence for a technical
violation may be no more than fifteen days for the first violation, thirty days for the second,
forty-five days for the third. The statute confers the right to find that the presumption has been
rebutted, and that adhering to those limits would create a risk to public safety, a victim, or a
witness. See Attachment 1, a flow chart for an illustration of the arcane procedures our
probation agents must follow.

The implications for a judge dealing with an animal hoarder are enormous. Assume a
Defendant has been convicted of twenty counts of animal cruelty for deprivation of food and/or
veterinary care and has received the maximum sentence under Maryland law of ninety days for
each count, consecutive, with the sentence of incarceration suspended—and a period of
probation. Assume that as a condition of probation the defendant is banned from possessing any
animals during the period of probation, with a provision for random checks of her residence.
Before the Justice Reinvestment Act, the judge might well warn the defendant with words such
as “if I receive a report from your probation agent that you have any animals in your home, even
one cat or one dog, you will be arrested on a violation of probation warrant, and if | find that you
violated your probation I can give you eighteen hundred days—five years!” And then the judge
could actually do it. Those days are gone. The purpose of the sanctions limitations in our Justice
Reinvestment Act is to prevent judges from imposing lengthy jail sentences when other
interventions are appropriate, including enhancement of treatment or frequency of supervision.
But I, along with many Maryland judges, are concerned that the statutory scheme regarding

technical violations unduly constrain us, particularly in problem-solving courts. When a judge
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has exhausted all treatment possibilities for a non-compliant defendant, it may be appropriate to

terminate probation and impose a sentence that extends beyond forty-five days.
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B. Mental health treatment as a condition of probation/first step: a mental health evaluation

Before the day of sentencing, you may order a presentence psychiatric evaluation (as it is
called in Maryland), or whatever evaluation is allowed or required under your animal cruelty
statute. | believe that it would be helpful to obtain an evaluation by a qualified mental health
professional, because as a matter of common experience, there is something wrong with a person
who can live in the environment captured by the crime scene photographs and who proclaims the
beliefs espoused by rescue hoarders. Whether you categorize it as an attachment disorder,
delusional disorder, or some other personality disorder, its expression through a behavior that
causes such suffering in so many animals obliges one to seek an evaluation. Again, | am
referring only to self-styled rescue hoarders, not exploiter hoarders who are fundamentally anti-
social. While the prognosis for treatment is unfavorable, and there are no tested or generally
accepted protocols for treating animal hoarders, an evaluation may glean useful information for
sentencing. The initial issues are— what kind of evaluation should be ordered and what type of
evaluation should a judge expect? Statutes fail to:

distinguish differences between types of maltreatment in terms of what the court

wants to know... The statutes thus fail to help us {the evaluators} understand how

evaluations of animal neglect offenders might differ from evaluations of animal

cruelty offenders.103
The Institute for Human-Animal Connection located in the Graduate School of Social Work at
the University of Denver has developed a specialized assessment for animal maltreatment cases,

a “Forensic Animal Maltreatment Evaluation” (FAME).%%* This effort is almost entirely

aspirational, since according to Tedeschi there are few specialized evaluators in Colorado or

103 | acey Levitt & Thomas Grisso, Conceptualizing Forensic Animal Maltreatment Evaluations, in ANIMAL
MALTREATMENT at 291 (2016).

104 philip Tedeschi, Methods for Forensic Animal Maltreatment Evaluations, in ANIMAL MALTREATMENT, at 310
(2016).
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across the United States. A well-trained mental health professional should be fully qualified to
give you a worthwhile evaluation. Nevertheless, the FAME evaluation instrument is worth
considering, and in the best of circumstances an evaluator should possess the following skills and
knowledge:

e Understanding of the animal cruelty laws in the particular jurisdiction
where the abuse or neglect took place.

e Understanding of the needs of animals and how to recognize their
discomfort, suffering, and stress.

e Understanding of the potential legal and disposition outcomes and
intervention  resources, including what will happen to the animal
victim(s) and any other animals in the home.

e Knowledge about child and adult diagnostics and mental health
screening and assessment.

e Familiarity with risk assessment methods and related tools, including
specialized tools that are emerging for use in animal maltreatment cases.

e Understanding of the concept of the connection between animal cruelty
and interpersonal violence and related understanding of animal abuse
typologies and causative factors.

e Familiarity with the nature of the human-animal bond.

e Skills for clinical interview with the individual (child or adult) and their
social support network, including their family.0®

For me, acquaintance with the offense, understanding the potential outcomes and intervention
resources, knowledge of psychopathology, diagnostic and assessment skills, and skills for
clinical interviewing including the defendant and collateral sources would be more than | might
hope for in an evaluator.
Tedeschi’s clinic follows a protocol of procedures in conducting a FAME that includes a

case file review of the index offense including forensic veterinary findings:

e Review of the animal victim’s veterinary history

e Review of the offender’s criminal history, academic and employment

history, and social and emotional functioning
e Client interview/observation

e ...Inventory on Animal Related Experiences
e Psychological testing

105 Tedeschi, supra, at 314.
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e Intelligence testing (as needed)

e Trauma assessment

¢ Diagnostic animal abuse typology consideration

e Animal abuse risk assessment

e Collateral interviews with the offender’s family members, and other
relevant persons

e Assessment of the offender’s family

106

Attachment 2 is the form order used in Maryland for a presentence psychiatric evaluation.
In an animal cruelty case, | would order the evaluator to give special attention to any or all of
these factors: nature of offense; dangerous behavior; prior mental/emotional history; degree to
which criminal offense was influenced by mental disability, emotional disturbance of substance
abuse, diagnosis of specific problem such as alcoholism, amenability to treatment and
availability of treatment, and risk of recidivism with or without treatment. 1 also can ask the
evaluator to address any other concern. | always hope that a skilled forensic evaluator will
conduct a thorough interview with the defendant and speak to “collateral sources,” such as
family members or others who may be familiar with the defendant, The evaluator should
acquaint herself with the facts of the offense and any previous history of hoarding behavior in
order to realistically assess the risk of recidivism. If there are any indications of cognitive
impairment, | would expect the evaluator, if qualified, to perform psychological testing, and if
not, to refer the defendant to a qualified psychologist.

In Baltimore City, | have access to reports prepared by trained forensic psychiatrists and

psychologists, and understand that they very likely have received no special education in
animal hoarding. An experienced forensic evaluator can diagnose mental disorders and observe

personality traits that affect a defendant’s amenability to treatment. An evaluator acquainted

with the evidence produced in court can discern whether the defendant’s beliefs about being a

106 1d. at 316.
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savior of animals border on the delusional, whether the defendant is capable of admitting that he
has a problem rather than being fixed in the position that the authorities are conspiring against
him, and whether any cognitive issues are of concern, such as signs of dementia. If a referral to
Adult Protective Services (APS) is appropriate this should be considered. I do not expect the
evaluating psychiatrist or psychologist to recommend a particular modality of treatment,
because even if he were inclined, there is no research on the treatment of animal hoarding.27 |

assume that the evaluator would recommend psychotherapy for a rescue hoarder.

C. Adopting essential elements of problem-solving courts

You may be familiar with drug treatment courts; as of June 2015 there were three
thousands of them across the country.%®A mental health court is much more of a rarity. The
Justice Center of The Council of State Governments reports that currently there are over 300
mental health courts in the United States, including both adult and juvenile mental health
courts. 1%

| have mentioned that I preside over the Mental Health Court in the Circuit Court for

Baltimore City. | handle all of the Circuit Court’s competency to stand trial issues, pleas of not
criminally responsible, and supervise a probation docket. We are a designated Problem-Solving
Court under the Maryland Rules. Our clinicians assess defendants for mental illness and

recommend treatment plans in the community. Mental health probation agents supervise the

197 Frost et al., supra at 890.

108 National Association of Drug Court Professionals, Overview of Drug Courts, NAT L INST. OF JUST., (2015)
http://www.nij.ojp.gov/topics/articles/overview-drug-courts#notel.

109 justice Center of the Council of State Governments, Mental Health Courts, (2019)
http://www.csgjusticecenter.org/mental-health-court-project (locations available at: http://www.samhsa.gov/gains-
center/mental-health-treatment-court-locators); if you are not acquainted with the concept, see Nicole L. Waters et
al, Mental Health Court Culture: Leaving Your Hat at the Door: Executive Summary, NAT’L CENTER ST. COURTS,
(2009) http://www.cdm16501.contentdm.oclc.org/cdm/ref/collection/spcts/id/210.
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defendants, meet them weekly, and monitor compliance with the treatment plans by checking in
with the mental health professionals and providers and residential staff if a defendant lives in an
RRP (Residential Rehabilitation Program). All of my participants have been diagnosed with at
least one serious mental illness that qualifies for treatment in the local public mental health
system, including schizophrenia, bipolar disorder, major depression, PTSD, and borderline
personality disorder. Almost all of my probationers suffer from “co-occurring” disorders,
meaning that they have been diagnosed with more than one condition that requires treatment.
Most of them suffer from substance use disorder, which often exacerbates and causes more
problems than the symptoms of mental illness. Others suffer from traumatic brain injury or
cognitive impairments.

Both substance use disorder and most mental illnesses are chronic conditions. When
treatment court judges speak of “problem solving,” we are not suggesting that mental illness is a
problem to be solved by court ordered treatment. Schizophrenia may be a “problem” to be
addressed by biomedical researchers in searching for cures. Our goal is to assist a person by
identifying what his needs are, and then execute the treatment plan. The problems we solve are
the day-to-day issues of obtaining the proper level of care for a defendant, insuring that his
providers are scheduling timely appointments and addressing his needs, identifying appropriate
residential placements, enabling access to health insurance, and helping with problems of daily
life that can interfere with a person’s success (our grant includes money for bus tokens).

The practices of the court focus on monitoring and compliance. Probation agents
immediately report signs of trouble via email, such as noting a significant change in the
defendant’s demeanor or behavior during a weekly visit, and forward incident reports from

providers. The agent sends periodic reports to the court team (defense attorney, prosecutor,
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clinical coordinator, and judge) in anticipation of the defendant’s regularly scheduled court status
conference. Attachment 4 provides you with some of the “best practices” and “essential
elements” of drug and mental health courts. The status conference is a key element.
Participation in a problem-solving court is entirely voluntary on the part of the defendant;
usually it requires a plea of guilty. The court must receive assurance that the defendant is
amenable to engaging in mental health treatment. Given that most rescue hoarders believe that
they are victims of persecution rather than persons with mental iliness, more likely than not they
would reject an offer to plead into a mental health court. We are willing to accept defendants
who are unconvinced that they are mentally ill as long as they are willing to accept and follow
the treatment plan. Animal hoarders typically are treatment resistant so they might be deemed
ineligible even if they opted for mental health court as a means to an end—an exit from jail.
That should not discourage you from using the principles and practices of a mental health
court to induce compliance with probation conditions. | recommend that with an animal hoarder
you adopt the practice of holding regular status conferences with the defendant and probation

agent.'19 “Attending all scheduled status conferences with the court” must be a special condition

110 Before | started the mental health court, having had the experience of holding status conferences in drug
treatment court, | made the decision to schedule status conferences with defendants on standard probation whom |
recognized had special needs, vulnerabilities, or who posed a high risk of non-compliance with probation conditions.
In connection with the latter, about ten years ago | seemed to be inundated with juveniles charged with gun
possession. In Maryland, the applicable statute confers adult jurisdiction on anyone 15 years or older charged with
carrying a gun. Many juvenile defendants are unable to convince the adult court to transfer the case to juvenile court.
The legislature may have conferred adult jurisdiction on these teenagers so that courts could deal with them more
harshly than a juvenile court could. But the outcome almost inevitably was a probationary sentence rather than
incarceration. These defendants were kids living in Baltimore City where a teenager may carry a gun in a backpack
to school because he feels safer, or a kid caught up in a group in which someone else has a gun, and on impulse,
commits a street robbery.

I knew that some probation agents (I hope the minority) are motivated to take the first violation and use it to
recommend termination of the probation and execution of the suspended portion of the sentence. | decided that |
needed to see these kids to check up on them and to remind them what was at stake. Even the Supreme Court has
recognized that teenagers’ brains are not fully developed, and executive function is lacking when compared with
mature adults. | asked about their progress in school. | mediated problems with probation agents. | encouraged
them, warned them, and even let them know that | cared about their lives.
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of probation. ldentify the supervising agent and inform her that she will receive notice of the
status hearing, and that you expect a report from her regarding compliance with the conditions of
probation, especially engagement in mental health treatment and obeying the ban on possessing

animals.

The standard period of probation in my mental health court is three years. | likely will
hold scores of status conferences with a single defendant over that period. Initially | see the
defendant frequently, at least monthly. If she is doing well, the conference will be brief. 1 will
summarize the probation agent’s report, offer praise and encouragement, and conclude by asking
the question “is there anything you wish to talk about today?” The response may be to ask
permission to travel to a family reunion out of state, to move from an RRP to a relative’s home,
or to close out probation early (which is never granted). Sometimes the response is to thank
“The Team,” because in that moment the person is at base line (at her best), and she wants to say,
“I’m Blessed.” If a defendant is not doing well, I might see her weekly. The hearing may be
lengthy. 1 will review the reports from all sources, inquire as to the reasons for noncompliance,
discuss with our team whether there are clinical issues that require the probation agent and court
clinician to meet with the defendant and her treatment team, and even call a provider from court
with questions. If the non-compliance amounts to a serious violation of probation, the defendant
may be served with a VOP charging document. In the most serious instance, she may be taken
into custody. If a defendant has decompensated to the point that competency is in question, upon

service of VOP charges, | may order a competency evaluation.

Animal hoarders who suffer from attachment disorders might benefit from your seeing

them on a regular basis for a brief but humane interaction. Since many suffer from social
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isolation, contact with an interested, compassionate judge, focused at the same time on their
behavior and their wellbeing, can contribute to a better outcome than sticking with old habits —

signing a probation order and waiting for the VOP report.

Another reason to bring your probationer into court is that, as with many animal hoarders
of advanced age, she may suffer from self-neglect. This may be evident in the defendant’s
appearance which may be slovenly; anyone seated near her may notice body odor. As with Mr.
T, she may have bugs crawling on her. “Without treatment, it can be expected that the
deteriorating effects of physical and mental illness, malnutrition, lack of safe and sanitary
conditions, as well as chronic stress and unresolved grief will exacerbate the state of self-

neglect.”*!

D. What kind of treatment should you order?

If you decide to offer an animal hoarder the opportunity of probation, and order mental
health treatment as a condition of probation, the challenges are obvious. Access to treatment is
the first issue. Where is the defendant supposed to go for treatment and from whom?
Defendants are expected to make those arrangements and pay for the treatment. Indeed, some
state statutes specify that mental health treatment shall be at the defendant’s expense. Perhaps
your probation agency maintains referral lists of mental health providers whom a defendant can
contact; one hopes they accept Medicaid. One prosecutor, the director of an animal cruelty
prosecution unit in the Virginia Attorney General’s Office with many years of experience

prosecuting every form of animal cruelty, maintains a list of qualified mental health providers

11 Nathanson, supra at 319.
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that she provides to defense counsel.*? You can take some responsibility for directing a
defendant to treatment by maintaining a list of community mental health clinics in your location
or by referring her to your local mental health agency, which may be the county Health
Department.

In my experience, going through the steps of making phone calls to providers or working
one’s way through the links of websites creates major impediments for a defendant, particularly
one who is in denial or who has poor executive functioning, as do many of our defendants. Even
if a defendant is motivated to follow through with the process, the next challenge is insurance
coverage or access to community health providers who serve low-income defendants. The
probation agent may need to assist the defendant by directing him to the appropriate agency.

If you order the defendant to engage in mental health treatment, | have some suggestions.
Please do not assume that it can be a program akin to a domestic violence batterers program, a
parenting class, an alcohol education program for a first time DWI offender, or a Driver
Improvement Program. No such program for adults convicted of animal cruelty has been
sufficiently tested for efficacy. Forget about Anger Management unless the defendant has been
diagnosed with a relevant personality disorder, such as Explosive Personality Disorder, and only
if a qualified assessor recommends it. If your defendant is a rescue hoarder she may require
long-term mental health treatment with a licensed therapist.

Do not expect that the defendant’s therapist will have any special training or experience
in treating animal hoarders. Randall Lockwood, a psychologist with over thirty years at ASPCA,
started training mental health professionals fifteen years ago. He conducted a series of

workshops for mental health providers; half of the material dealt with violent cruelty and half

112 Michelle Welch, supra.
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with hoarding. Over the course of a year he trained one hundred providers. He found that each
person may have had one animal hoarding case in a career.'*® The lack of specialized training or
experience should not dissuade you from imposing mental health treatment as a condition of
probation.

According to Lockwood, a competent therapist who is conversant with, and capable of
diagnosing and treating all varieties of mental disorders, and who is “trauma informed,” should
be able to engage with your defendant (whether the defendant is willing to engage with the
therapist is another question). In his view the therapist must encourage the defendant to deal
with the way she thinks about herself and the world. With animal hoarders their relationship
with animals defines the way they see themselves and the world. They need to think of
themselves as decent human beings who deserve to live and be respected because they take care
of animals.

The legal process may have taken away all of their animals and forbidden the acquisition
of others. Imagine losing your identity, your perceived purpose in life. In treating the
underlying psychological conditions, whether depression, delusional disorder, trauma, and
almost certainly anxiety, the therapist’s task is to assist the defendant in replacing the hoarding
behavior with something that preserves her self-worth. This is a daunting task for a therapist.
We must hope that our defendants find skilled therapists who can succeed in engaging the
defendant in a challenging endeavor. Whether you relish the prospect or not—I propose that you

be a part of this process.

113 Telephone Interview with Randall Lockwood, Member of Fairfax County Virginia Hoarding Task Force (Sept. 9,
2019).
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Let’s assume Yyou order the defendant to participate in mental health treatment, and to
remain in treatment until further order of the court. If you have ordered the defendant to engage
in mental health treatment, include in your probation order a condition for the defendant to
“execute all necessary releases for the disclosure of mental health evaluation and treatment
information to the court, state’s attorney {or district attorney if applicable}, defense counsel,
probation agent, and the Department of Health (or whatever state agency delegates the task of

performing court-ordered mental health evaluations).”

These releases are necessary because in the first instance the probation agent must take
the responsibility for monitoring compliance with mental health treatment and must be free to
share mental health treatment information with the court and counsel. The intention is not to
request disclosure of confidential communications between the defendant and her providers. The
probation agent monitors attendance at appointments scheduled with the frequency
recommended by the provider—not the probationer. The agent should ask whether there has
been any recommendation for prescribing medication, whether a referral has been made to a
psychiatrist or other mental health professional entitled by law to prescribe psychotropic

medications.

The court cannot order a mental health provider to provide information, but the defendant
can be required to present the provider with a release, and to request that the provider cooperate
by communicating with the agent or by sending some written communication to the court. | had
one probationer whose psychiatrist, on her own initiative, sent me a letter prepared for every one
of her patient’s court status hearings. I have never seen a provider refuse to give us information

for compliance monitoring purposes. In fact, a therapist may recognize that the court team is
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part of a support system for the treatment provider as well as the defendant, and that the court

provides the defendant with motivation to stay in treatment.

You may also order the defendant to take all medications prescribed by a qualified mental
health professional while hoping that you are not setting up a battle over whether the defendant
must try a course of antipsychotic medication, which is often prescribed for fixed delusional
disorder.

You will likely never know what the defendant discusses with her therapist. If the
treatment consists of traditional psychotherapy, it is likely to be client-centered. This means that
the defendant will control where the conversation goes, although the therapist can raise issues,
attempt to direct the conversation, and ask questions. It is possible that the animal hoarding
behavior will not be the primary focus of their meetings. You cannot control this. You can only

create the milieu for making some change possible.

E. Animal Ban

The next issue for sentencing, perhaps the most important one, is the decision regarding
an order banning the defendant from possessing any animals or allowing the possession of a
limited number of animals under particular circumstances. This is a matter of state law; in some
states a ban is mandatory. Some statutes prescribe the possible duration of the ban. If you order
a ban that extends beyond the period of probation, or if you impose a straight sentence without
probation supervision, I am curious about what the enforcement mechanism will be. If contempt,
is it civil or criminal? Does the court expect the animal control agency to exercise enforcement

powers; if so, under what authority?
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Some prosecutors, animal protection advocates, and animal welfare agencies forcefully
argue that the court should impose a complete ban on the possession of animals, even for life,
given the character traits of rescue hoarders and the known recidivism rate. Some believe that
just as substance users are forbidden from ingesting any controlled substances, and drunk drivers
may not drink a drop of alcohol while on probation, animal hoarders should stay away from
animals. A copy of the New York State form order is included as Attachment 2. As you can
see, it contemplates a total ban on custody of any animals and provides that a violation may
subject the defendant to immediate arrest and prosecution for contempt. An example of a
probation order with a total ban against owning, possessing or selling animals from
Massachusetts also includes a prohibition against being near animals and particular animal

shelters:

No custody, control, possession or sale of any dog, cat or other animal, 2) Stay away from all animal shelters and
places where animals may be expected to be found, including Quincy Animal Shelter, Mansfield Animal Shelter, Animal
Rescue League & MSPCA. 3) Stay-away from all Commonwealth's witnesses, 4) Pay Restitution to City of Quincy Animal
Shelter in amount of $36,260 and $2,112.21 to Quincy Water Dept. - Restitution payment stayed until it iis determined by
Probation that Deft. can pay, 5) Undergo mental health evaluation & complete all recommended treatment and sign releases
- 6. Provide tax returns & sworn itemization of assets & Liabilities while on probation Due July 1, 2016 - Victim Witness fee
of $90.00 imposed. Must Pay by 7/1/16 - PSF of $65.00/ month or 8 Hours of Community Service imposed - Notified of
obligation to submit DNA. (Brassard,J) T. Cusick - ADA - XXXXXXXX - D. Keefer ct rpt - M H Sanel a.c. Start Date:
04/12/2016, End Date: 04/11/2019%4

Madeline Bernstein, mentioned above in the story of Gerald Enright, forcefully advocates
a total ban of animal possession with rare exceptions, explaining:

Hoarding is an addictive and/or compulsive behavior with a
varied spectrum of awareness. Attendant to the actual need to
collect animals is the inability to manage their care and
husbandry which results in a very dirty environment,

an untethered spread of disease, a struggle for limited

food and water, and extreme and prolonged suffering.

The bad factors are synergetic and serve as force

multipliers, which results in bad outcomes. The hoarder

is usually left in that environment even after the animals

are removed. Consider also, the 100% recidivism rate.

114 Tracey Cusick, Assistant State’s Attorney for Norfolk County, Massachusetts, email (September 26, 2019
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Leaving the hoarder with a few animals places the animals
back in an unsuitable environment (or one that soon will
become one), tempts and teases the compulsion to
increase the collection while knowing that self-control

and discipline to resist are still lacking, and sets the
hoarder up for failure and additional criminal charges. It
also exposes more animals to horrendous suffering. There
could be very limited exceptions. In the pigeon case we
discussed, the defendant claimed to be married to one of
the pigeons, and, as he was distraught, we discussed
returning that one pigeon in the future in order to calm
him down and get him help.t®

Opinions about total animal bans are evolving. Randall Lockwood no longer recommends

a total ban on ownership of animals for the following reasons:

1. Because animals are central to the mental health of the hoarder, total removal can
precipitate a decline in health and likely even greater chance that the hoarder will not
comply with any other court orders such as participation in assessment and
treatment. Allowing the hoarder to participate, when possible, in the selection of
which animals remain and which are to be rehomed gives them a greater sense of
agency and control which can help prevent the feelings of helplessness that can
exacerbate the anxiety that is one of the underlying features of hoarding disorder.

2. Judges are reluctant to take people's stuff away and both judge and defense seem to
be much more agreeable to pleas or sentencing that allow some animals to remain

3. Having some animals remain in hoarder's care provides a firm basis for continued
monitoring and reasonable unannounced visits by authorities. Also setting
requirements for care of animals remaining, (e.g. spaying/neutering, regular vet visits,
appropriate food, etc.) educates the defendant to the expected standard of care for
pets. This makes more sense than trying to justify checking in on a hoarder who is not
supposed to have any animals. That implies a lack of trust (however justified) in the
defendant vs. a legitimate concern for the welfare of animals that remain.

4. Allowing some animals to remain helps defuse possible media criticism of 'heartless'
authorities taking everything away.!*®

115 Madeline Bernstein, email (October 30, 2019).
116 Randall Lockwood, email (October 30, 2019).
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The distress caused by a total ban may be so extreme, some suggest, that it is
counterproductive. Some judges permit the possession of a limited number of animals which
must be spayed or neutered. | mentioned the case of Barbara Erickson, the owner of 552 dogs, in
Section I11 above. Her sentencing judge permitted her to have two dogs. When her probation
agent made home visits, she noticed one cat, then another cat, in the home. Ms. Erickson offered
less than credible explanations. She was called into court for several violations of probation, but
it does not seem that the judge ever revoked probation and imposed the suspended portion of the
sentence.

Whether the ban is complete or partial, effective enforcement of the court’s order is
critical. Joe Clocker, recently retired head of the Division of Probation, Maryland Department of
Public Safety and Community Supervision, suggests that an agent of the local Animal Control
Agency and the probation agent work together to monitor compliance with the court’s order.'’

I would insist upon random, frequent, unannounced visits by the probation agent
accompanied by an animal control agent, with immediate action if animals are present. The
animals should be seized immediately pursuant to the terms of the defendant’s animal ban
condition, and the agent should deliver a probation violation notice to the court immediately.
Presumably the agent would treat this behavior as a “technical violation,” and the statute might
dictate that it be treated as an infraction or violation that the agent sanctions. According to the
supervision regimen | recommend in the final section of this paper, the defendant would be
forced to appear before me at a status hearing, and | would deal with any violation of the animal
ban in a manner | believed appropriate, and, of course, lawful under the statute. Depending upon

whether this is the first instance, or a repeated one, of violating the ban, | might deliver a stern

17 Telephone Interview with Joseph Clocker (Sept. 30, 2019).
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lecture or impose graduated sanctions. In treatment courts we impose sanctions short of
incarceration, such as a courtroom sanction that requires the defendant to appear in court and sit
through all or a portion of the day’s proceedings. Obviously, this is uncomfortable and
inconvenient, intended to gain the defendant’s attention. | may step up the frequency of status
conferences to reinforce with the defendant that the court is monitoring her closely and will
respond to any violation of conditions. | might treat the behavior as a treatment issue and suggest
to the treatment provider that the treatment plan needs to be enhanced or changed. Or if the
defendant has repeatedly violated the ban, I might take her into custody for a violation of
probation. She would sit in jail for fifteen days and recognize that | am serious about enforcing
the ban.
F.  Community Service

Another condition that you may consider imposing if you grant probation is that of
community service. Often defense counsel suggests significant community service hours as an
alternative to incarceration. An attorney may propose a particular charitable institution or
agency as a place for his client to perform the community service. In animal cruelty cases some
judges have been known to order defendants to perform community service at the local animal
shelter or other rescue group. If that notion comes up in your case, my advice is to give it no
consideration; reject it summarily. To the extent animal hoarding behavior is compulsive or a
manifestation of an addictive personality and you are banning the defendant from possessing
animals, you are not doing the defendant any favor by ordering her to spend time in a shelter.
The likelihood is high that the defendant will walk out of the shelter with a Kkitten in her pocket.

Also, all “shelters” are not alike, and defense counsel may unknowingly suggest that his client
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perform community service with a “rescue group” that does not provide adequate care for the
animals in their custody. You lack the ability to investigate the credentials of such a group.
Moreover, legitimate operators of animal shelters such as local humane societies or an
SPCA are horrified by the prospect of a person convicted of any form of animal cruelty
volunteering in their shelters. The immediate problem is that the defendant would require

constant monitoring, so the “service” amounts to a drain on their resources.

G. Restitution and Charitable Contributions

Finally, at sentencing you may be asked to order the defendant to pay restitution as a
condition of a probation and/or as a separate element of the sentence. This request usually is
calculated to include expenses incurred by the seizing agency, such as veterinary costs of
euthanasia, treatment for sick animals, and the costs incurred by the agency for the care of the
animals pending trial up until the time of any forfeiture, if one was ordered. In Maryland a recent
case, Silver v. State, 420 Md. 415 (2018), reviewed a sentencing court’s restitution order in a
case involving horses. The defendant was convicted of one count of animal cruelty involving a
horse that was euthanized. The state had not pursued two other counts that were in the original
charging document, but evidence of the condition of two additional horses was introduced at
trial. In its restitution order, the judge included the cost of care for two surviving horses. Its
authority to include the cost of care was an issue on appeal. The Maryland Court of Appeals
held that, unless a defendant enters into an agreement to pay restitution covering additional
counts or conduct for which he is not convicted, the court may only order restitution in
connection with the offenses of which the defendant is convicted. Thus, there was no authority to

order the defendant to pay the costs of care. One can comprehend why the prosecutor may
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include multiple counts in the charging document in order to preserve the right to seek maximum
restitution for veterinary bills and cost of care. Yet even if ordered, the defendant’s ability to pay
is usually in doubt, and enforcement of the restitution order will give you another headache at
some future hearing.

In lieu of restitution there may be a suggestion that you order a charitable contribution to
an animal welfare charitable organization or agency. Check the case law on your authority to do
so. In cases unrelated to animal cruelty some appellate courts have ruled that a judge did not
abuse his discretion when setting a charitable donation as a condition of probation in attempt to
foster reformation of the defendant.'® A Florida court, however, held that a trial court lacked
statutory authority to impose a charitable contribution to a named charity, and struck the
condition.?

In the recent horse case from Maryland mentioned in Section 111 above, the prosecutor
requested that the judge order as restitution the cost of care for the seized horses. The defense
attorney’s response was to request the books and records of the agency that took custody of the
horses. He argued that the group had used his client’s case for fund-raising, so donations
solicited in response should be credited against the cost of care. His client had already
surrendered the horses to the agency. Ultimately the prosecutor withdrew the request for
restitution of the cost of care. The defendant was ordered to pay $13,000 rather than reimburse
the hundreds of thousands of dollars originally claimed, a decision of the judge which constituted

one complaint among several by animal advocates.*?°

118 State v. Pieger, 240 Conn. 639 (1997), 680 A.2d 1001, People of the State of Colorado, v. Thomas D. Burleigh,
727 P.2d 873 (1986).

119 Randall G. Antosh v. The State of Florida, 510 So.2d 1158 (1987).

120 Information obtained on background from a participant in the trial.
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H. Advocacy Groups

The horse case offers a good example of public reaction to a notorious case. Not
unexpectedly the judge was criticized for not following the prosecutor’s recommendation for
incarceration, and instead imposing the maximum period of probation on the elderly defendant.
It was reported that “What the judge did say was that if she thought putting [Pilchard] in jail for
one day would make her understand that she did something wrong, she would.”'?! A Facebook
page created in response to the case includes posts by a number of people who rescued horses
seized from the defendant’s farm, all lambasting the judge and the sentence: a “travesty of
justice;” “disgraceful no justice for cruelty and animals that die and were starved to death
without medical care. Horrible;” “Shameful! She should have to pay back all the Rescue’s that
stepped up to help take all of her starving animals! The Judges on these type of cases need to put
some BITE into the Sentencing to make sure their Citizens know they will be punished if they
abuse and starve animals!” “I can only hope she is not on this earth when the probation
ends...She’s proven to be a hoarder and she will hoard again.”??

In an animal hoarder case, there may be a number of disparate advocacy groups. Animal
advocates, as in the horse case, want punishment if not vengeance, as do some prosecutors.
Advocates may fill your courtroom during the proceedings. The polar opposite may be a cohort
of “rescuers” who sympathize with the defendant and complain about the unfairness of the local

animal control agency. In the Maryland horse case, allegedly the defendant had offered to

121 Amy Worden, Pilchard Sentenced; Appy Fest Showcases the Horses She Starved, PA. EQUESTRIAN, May 2018,
http://www.eastcoastequestrian.net/news2019.
122 |d
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surrender the horses to that agency several years before being charged with animal cruelty, and it
declined to take them.

Some civil rights and disability rights advocates may take the position that the law
criminalizes mental illness, and that the defendant should not have been prosecuted in the first
instance. Consider what happened in the Rhode Island legislature in 2017. When considering
amendments to its animal cruelty statute to criminalize animal hoarding, legislators ultimately
changed the name of the new offense from “animal hoarding” to “hazardous accumulation of
animals” in response to opposition of the ALCU, which described the legislation that passed:

As originally introduced, it amended the animal cruelty laws to add “hoarding” to

the list of actions subject to that law’s five- year prison sentence and would have

further required persons found guilty to undergo a mental evaluation. The ACLU

and several mental health organizations voiced their concern...stating in a letter

that “hoarding is a psychiatric disorder, and it should be recognized as such, and

not as a crime. Mental health treatment is most desirable when the patient

cooperates voluntarily; in cases where it is necessary and the individual will not

comply, the mental health commitment law remains available. A revised version of

the bill, which addressed a few of those concerns but remained opposed by the

ACLU, was enacted.*?

| trust that, regardless of the length of your judicial tenure, you will adhere to your code
of judicial conduct and ignore public clamor from all sides if you are faced with the similar spate
of interest groups. We all know that regardless of how you rule in any case you are going to
make someone unhappy.

I. Supervision of High-Risk Offenders
While | endorse the principles and best practices of treatment courts, | recognize that

animal hoarders generally are not amenable to treatment and are at the highest risk of

reoffending. They require the most stringent type of supervision, which would not normally be

123 American Civil Liberties Union of Rhode Island, Section on Legislation, Animal Hoarding (H-5882, $-390)
PASSED, (2017) http://www.riaclu.org/legislation/bill/animal-hoarding-h-5882-s-390.
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accorded to an offender convicted of a “non-violent” crime. Consequently, | suggest importing
some of the strict supervision practices imposed on a very different offender category—child sex
offenders with a diagnosis of pedophilic disorder!?*—and blending them with the essential
elements of a mental health court such as the status conference and frequent visits with the
probation agent. | am not equating the offense and harm to the victim of a child sex offence with
animal hoarding. | am making a comparison of one type of offender for whom the criminal
behavior is an expression of his identity'?> with a very different type of offender, whose behavior
likewise may manifest a strong link, although revocable, to identity.

Pedophilia is a perversion in our culture and acting on pedophilic impulses is a serious
crime, perhaps carrying a penalty of life in prison. In sharp contrast we celebrate love of animals
in our culture, but animal hoarding represents a destructive distortion of the human/animal bond
and not an act of love. Perhaps supervision of an animal hoarder on probation, in some ways,
should be as vigilant as supervision of a Tier One Sex Offender who poses a danger to
children.1?

In our Division of Parole and Probation, Collaborative Offender Management Enforced
Treatment (COMET) agents supervise high-risk sex offenders. The COMET protocol for

supervision is very strict. Probationers usually are required to participate in specialized sex

124 Clinical criteria for diagnosis (based on DSM-5) of pedophilic disorder are:
e Recurrent, intense sexually arousing fantasies, urges, or behaviors involving a prepubescent child or
children (usually < 13 years) have been present for > 6 months.
e The person has acted on the urges or is greatly distressed or impaired by the urges and fantasies. The
experience of distress about these urges or behaviors is not a requirement for the diagnosis.
e The person is > 16 years and > 5 years older than the child who is the target of the fantasies or behaviors
(but excluding an older adolescent who is in an ongoing relationship with a 12- or 13-year-old).
George Brown, Pedophilic Disorders, Merck Manual, (2019) http://www.merckmanuals.com/professional.
125 pedophilia is a sexual orientation; Fred S. Berlin, Pedophilia and DSM-5: The Importance of Clearly Defining
the Nature of a Pedophilic Disorder, 42 J. AM. ACAD. PSYCHIATRY L., 404 (2014).
126 | am not advocating that animal hoarders be subjected to polygraph examinations or that they be restricted in
using the internet, as sex offenders may be (unless they are violating their probation by using the internet in an
attempt to procure animals in violation of the animal ban).
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offender treatment programs, which are normally group programs. The COMET program is
authorized by a statute that provides:

A sexual offender management team:
(1) consists of:
(i) a specially trained parole and probation agent; and
(ii) a representative of a sexual offender treatment program or provider;
(2) may include:
(1) victim advocates or victim service providers with recognized expertise
in sexual abuse and victimization;
(i) faith counselors;
(iii) employment counselors;
(iv) community leaders;
(v) a polygraph examiner with recognized expertise in sexual offender-
specific polygraph examination;
(vi) a law enforcement officer;
(vii) an assistant State's Attorney;
(viii) an assistant public defender; and
(ix) a foreign or sign language interpreter.?’

How would I apply COMET supervision principles to the supervision of an animal hoarder in
conjunction with the supportive and therapeutic elements of a mental health court? While you
may not have the power to order the frequency of probation visits, since parole and probation
departments apply their own criteria for supervision, | would encourage the agent to see the
defendant as frequently as possible. The relationship between the agent and the defendant may
start out as a hostile one, given the defendant’s belief system. But it is possible for a talented
probation agent to engage in a positive, supportive manner with almost any human being.

I would emphasize with the agent that you expect her to conduct frequent, random, and
unannounced visits at the defendant’s residence to detect any signs of the presence of animals,

including animals themselves or indicia of ownership such as food, litter boxes, and other

evidence such as odors. As mentioned, such inspections should be conducted with an animal

127 Md. Code (2001, 2008 Repl. Vol., 2016 Cum. Supp.), § 11-725(b) of the Crim.
Pro. Art.
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control agent. | suggest that as early as sentencing you bring the animal control agency into a
“hoarder management team,” borrowing the practice from COMET supervision. While you may
not have the inherent power to order the animal control agency to participate, | would be
surprised if the leadership would not be willing to cooperate with the court. After all, your goal
is to discourage the defendant from acquiring and possibly hoarding new animals. This is a goal
that the agency shares, since they do not relish the prospect of seizing and caring for more
neglected animals.

The therapist must also become an ancillary member of the management team, willing to
communicate with the probation agent and the court. The therapist should not be treating the
defendant in a vacuum. He should know that the treatment is mandated, a condition of probation
that the defendant must satisfy in order to preserve her freedom. The therapist should be
informed about the facts and circumstances of the offense and all conditions of probation,
especially a ban on the possession of animals. He must understand that the court, in consultation
with the therapist, determines the duration of treatment, not the defendant, and that regular
reports to the probation agent are essential in order to encourage compliance.

Since animal hoarders have little motivation to seek or comply with treatment, as

well as pay for services, consistent and substantive communication between the

therapist and the parole officer is necessary to monitor compliance and to ultimately

confirm that the terms and conditions prescribed by the clinician have been fulfilled

in order that the client-counselor relationship can be maintained.'?®

I mentioned that under the statute creating COMET, a team may include representatives
of the community such as a victims organization. That raises the possibility that the probation

judge might engage the participation of an animal hoarding task force, if one exists in the

community. The task force membership includes animal welfare professionals, human service

128 Gary Patronek & Jane Nathanson, A Theoretical Perspective to Inform Assessment and Treatment Strategies for
Animal Hoarders. 29 CLIN. PSYCHOL. REV. 274 (2009).
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agencies, and other stakeholders dealing with the problem of animal hoarding. Randall
Lockwood is a member of the first hoarding task force, created in Fairfax County, Virginia.
While normally an overwhelmed caregiver, nor a rescue hoarder, would cooperate with such a
group, | raise the possibility of a judge enlisting such a group to participate in a COMET team.!?°
The task force might assist the judge in referrals to qualified treatment professionals in
the community or support the hoarder in meeting certain needs, such as sanitary housing. If the
ban on animals is time-limited, and/or the defendant has the court’s permission to own a limited
number of animals, the task force could perform the essential task of educating the defendant
about the needs of animals and proper animal care The New York ASPCA Cruelty Intervention
Advocacy Program has worked with animal hoarders outside of the criminal justice system.3°
Perhaps such a program has a place on a team similar to COMET in an animal cruelty case. |
suspect that enlisting such a task force to assist with probation supervision has never been
attempted, and | foresee complications, such as members of the task force not understanding or
not deferring to the court’s ultimate authority. But I also see that animal welfare stakeholders

could support the probation agent and the court in encouraging compliance.

Jane Nathanson reports that in 2001 the Humane Society of the United States and the
National Center of Elder Abuse conducted a survey of APS supervisors and caseworkers. “More
than ninety-two percent said that APS workers encountered animal neglect coexisting with a

client’s inability to care for him/herself.”*3! Based upon your observations and those of the

129 See Gary Patronek et al., Animal Hoarding, Structuring Interdisciplinary Response to Help People, Animals, and
Communities at Risk, (2009) http://www.vet.tufts.edu/wp-content/uploads/AngellReport.pdf.

130 American Society for the Prevention of Cruelty to Animals, New Initiative Allows Humane Law Enforcement
Agents to Manage Hoarding Cases & Protect Animals in Jeopardy, (Jan. 9, 2011) http://www.aspca.org/about-
us/press-releases/aspca-cruelty-intervention-advocacy-program-helps-animal-hoarders.

131 Nathanson, supra at 309.
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probation agent making home visits, you may make a referral for a visit by an APS worker. As
you know, the standard for competency in guardianship proceedings is entirely different than
competency to stand trial in a criminal case. But an APS worker could possibly become a
member of your “management team” in dealing with this defendant. This is another opportunity

for the defendant to experience a human connection and establish a relationship.

This may seem like a lot of work, and outside of your normal experience with
probationers. Consider that you likely will have only one animal hoarder among your
probationers; | encourage you to find the time. The potential benefit is the opportunity for

intervention before a violation of probation hearing.
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VIIl. CONCLUSIONS

If you choose to read any of the publications listed on the HARC website, '3 read
Colin Berry’s, Long Term Outcomes in Animal Hoarding Cases'3® and Jane Nathanson’s
Slipping into the Darkness of Comorbid Animal and Self-Neglect.*** Nathanson is a retired
veterinary social worker from Boston. She was in private practice and received referrals from the
Animal Rescue League of Boston and the Massachusetts SPCA. | conducted a telephone
interview with her, as I did with Lockwood and Patronek, and found the range of her experience
to be extraordinary. It includes HARC research, engagement with members of animal law
enforcement, and social work in the homes of animal hoarders. She has spent years face-to-face

with animal hoarders.

As a veterinary social worker, she has worked with individuals who were court-ordered
to obtain treatment and to desist from possessing animals. She found that by and large, the
enforcement of court orders was very loose. She emphasized with me the importance of home
visits and supportive guidance for animal hoarders. She also confirmed that many of these
individuals have cognitive difficulties, particularly with executive functioning and abstract
reasoning. As for court-ordered mental health treatment, she referred to it as “armchair
counseling.” Even with the provision of documents and photographs (which would be unusual in
my experience), the therapist’s knowledge, by necessity, would be limited to the self-disclosures

of the involuntary client who may pose resistance to the counseling process. Consequently, the

132 Hoarding of Animals Research Consortium, Publications for Hoarding of Animals Research Consortium,
http://www.vet.tufts.edu/hoarding/publications-2 (last visited Oct. 18, 2019).

133 Colin Berry et al., Long Term Outcomes in Animal Hoarding Cases, ANIMAL L. REV, LEWIS & CLARK LAW
ScHooL, 2005).

134 Nathanson, supra.
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problem with mandated treatment is that it may never reach the issues that are at the root of the

disorder.1%

In terms of diagnosing animal hoarders, she found attachment disorder to be prevalent
among the hoarders with whom she worked. She wrote about her nine years of casework with
animal hoarders, from which she concluded that they were different from people who hoarded
material objects and that OCD was not the strongest characteristic that she observed.

Her clinical experience has found that animal hoarding is likely related to a

complex, multifaceted spectrum of underlying psychological disorders, the most

relevant taking into account the interactive relationship between the human and the
animals, along with the driving force of excessive caregiving, which has been
associated with attachment disorder. In conjunction with this finding, the author’s
casework has encountered a prevalence of complicated or traumatic grief,
dissociative disorder, addiction, and anxiety related to a state of heightened
vulnerability outside of the secure domain that has been created with one’s hoard

of animals.*3¢
What | may have labeled delusional disorder she characterized as defensiveness or denial—the
tendency to defend against any challenge. “There is nothing wrong here,” she was told. She
pointed out that if hoarders are approached in an argumentative, confrontational way, the
pushback will take the form of this oppositional defensiveness. She recommended that one
respond by taking a mild-mannered educational approach, describing her role as entering the
person’s inner sanctum and demonstrating that she cared about the person. For the isolated
hoarder, it may be her only relationship with a human being. Nathanson went well beyond the

call of duty in performing social work as | know it, all in the interests of modifying a hoarder’s

behaviors. She recounted that on one occasion, after much work with a client who could not

135 Telephone interview with Jane Nathanson (Sept. 20, 2019).
136 Nathanson, supra, at 317.
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force herself to dispose of dead animals, Nathanson convinced the woman to go out into her
property in a rural area to bury the cat. Nathanson went out with the woman in the rain, helped

her dig a grave and bury the cat—both of them in tears.

When | told Nathanson about my mental health court environment, the relationship |
attempted to forge with my probationers, and my notion of “therapeutic jurisprudence,” she
strongly approved.'¥” A court team perhaps can establish a modified version of the relationship
that Jane Nathanson established with her clients, with the major difference that the judge has the
ultimate power to impose sanctions, including jail (and if the probation agent views a cat, she
will report it to the court, the animal control officer will seize it, and the judge will consider a

sanction at the next status conference).

You must decide whether you will treat the defendant’s compulsion to possess animals
the way you might approach a defendant with substance abuse disorder. Y ou may have accepted
the premise that harm reduction and incremental change are part of the recovery process, or

compliance, or you may show zero tolerance for violations of the animal ban.'%

| do not pretend to know what | would do if | were confronted with Cynthia Gudger in
my courtroom. Given her history it is possible that I would conclude that she was beyond any
hope of change, and that if | released her into the community, | would be subjecting countless
additional animals to lives of suffering. | might impose a maximum sentence along with an

animal ban if the statute permitted it, or more likely a split sentence. Yet I know that

137 Telephone Interview with Jane N. Nathanson (Sept. 20, 2019).

138 Behavioral changes are difficult for everyone, and animal hoarders are particularly resistant to change. There is
no established therapeutic intervention which has been studied and proven to be effective in animal hoarding and it
is unknown if the techniques involved in treating substance abuse, for example would be effective, although the
Motivational Interviewing technique appears promising; Patronek and Nathanson, supra.
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incarceration is not the ultimate solution to the incredibly complex, seemingly intractable

problem of animal hoarding behavior.

I do not have a definitive answer to the question of how to deal with animal hoarders, but

hope that you have reached these five conclusions:

1)

2)

3)

4)

5)

Animal hoarding behavior is serious, deviant, and anti-social, and animals
experience excruciating suffering
as a direct result of the behavior;

The task of a judge is to focus on modifying behavior. It may be impossible to
identify with certainty the psychological causes for the behavior in any individual,
but mental health treatment offers the opportunity for the defendant to create a
therapeutic, trusting relationship with another human being, motivating the
hoarder to consider new ways of thinking about her behavior;

Form a team; an alliance with the probation agent and animal control agency will
benefit you as the judge in enhancing prospects for probation compliance,
particularly in monitoring a ban on possession of animals;

Status conferences with a defendant serve the interests of everyone involved in
the case;

Creating a positive relationship with your defendant, so that she believes you care
about her and her life, may contribute to compliance.

No doubt you will draw your own conclusions in handling your case with its unique

defendant, facts, and circumstances. | hope that you can envision your own path forward. If you

ever wish to discuss your case or anything covered in this paper, | invite you to reach out to me.

gale.rasin@mdcourts.gov.
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Attachment 1: Technical Violation Probation Flow Chart
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Attachment 2: Order for Pre-sentence Psychiatric Evaluation — Maryland Judiciary

RYL4
N
[ CIRCUIT COURT [ DISTRICT COURT OF MARYLAND FOR
City/County

Q’DIC\PS:L Located at Py vT— Case No.

STATE OF MARYLAND Vs,
Defendant DOB
Address
City, State, Zip Telephone

ORDER FOR PRESENTENCE PSYCHIATRIC EVALUATION
It is this day of

Month y Year

ORDERED the Maryland Department of Health or its designee conduct a Presentence Psychiatric
Evaluation of the Defendant for the purpose of assisting the Court in sentencing the Defendant and that the Department
submit the report within thirty (30) days to the State's Attorney 2

and to Defense Attorney, _or (if there is no Defense Attorney of record)

the Defendant. The date of disposition is :

IT IS FURTHER ORDERED the Maryland Department of Health or it's designee shall have access to prior or
current Presentence Investigation reports of the Division of Parole and Probation; Police Investigation Reports
(subject to deletion by the custodian of these records of the information identifying confidential source(s),
information that might endanger the life or physical safety of any individual or other similar matters of paramount
concern); and Criminal History Record information.

INSTRUCTIONS TO EVALUATORS
The Defendant [ is incarcerated at
or [ is not presently incarcerated.

[ Presentence Investigation has been separately ordered

[ Substance Abuse Evaluation and/or Commitment for Substance Abuse Evaluation and/or Treatment has been
separately ordered

[ Please give special attention to the following:
O Nature of offense
O Dangerous Behavior
[ Prior Mental/Emotional History

[ Degree to which criminal offense was influenced by Mental Disability, Emotional Disturbance or Substance
Abuse

a Diagnosis of Specific Problem (e.g. Alcoholism)
[0 Amenability to treatment and availability of such treatment
O Risk of Recidivism: O with treatment [ without treatment

O other

Date Judge ID Number
Attached: Charging Document(s) oS
MDH Release of Information h
Docket Entries —
City, State, Zip

Copies to: Defense
States' Attorney

Evaluator:

CODCON (Rev (VTI01TY
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Attachment 3: Order for Ban on Animals - New York State Courts

COURT COUNTY, NEW YORE
FRESENT: Hon. -
X
THE PEOPLE OF THE STATE OF NEW YORK : Docket Mo,
- AEaInSL =
Order of the Couri
(DOB:
Defendant. .
X

NOTICE: YOUR FAILURE TO OBEY FHIS ORDER MAY SUBJECT YOU TO MANDATORY
ARREST AND CRIMINAL PROSECUTION WHICH MAY RESULT IN YOUR
INCARCERATION FOR UF TO ONE YEAR FOR CONTEMPT OF COUXRT, THOUGH THE
ORDER SHALL REMAIN IN EFFECT.

WHEREAS defendant his been convicted of section of he MY, Apriculture and Markets
Law, and the Court having made o determibalicn in occordonce with setion 374(8)(<) of the MY
Aariculure and Markets Law,

IT I3 HEREDRY CRDERED that the above-unined defeadant shall not own, hacber, or have custody
or control of kry animais;” and

IT [5 FURTHER QORDERED thot thiz order shall resain in effect fom the wndersigned dated ontil
, which is a period of { |} years from the undarsigned date, such period of time being
tdeemed reasonable by the Court pyrsuant to itz authesity under seclicn 374(8Kc),

BATED: E0 ORDERED:;
County, MY Hon.
Court [Court Seal]

Received by Defendant:

(Del2ndats Signulare)

Jervies Excouted:
Draie
Tine

NOTICE TO LAW ENFORCEMENT: [N THE EVENT OF A VIOLATION OF THIS COURT
ORDER, REMAND AN RETURN THE ABOVE-NAMED DEFENDANT FORTHWITH TO
ABOVE-CAPTIONED COURT, PURSUANT TO SECTION 20.40 OF THE CRIMINAL
PROCEDURE LAW UF THE STATE OF NEW YORL.

* Fursmang to WY Agrleuliore bl Muckets Law §4 374(8)0c), thiz mandace xcludes “fure onimals™ raised For
commereinl or subsistaeg piepodes, as dul lem is defined io Apriculture and Markets Taw § 35003,

93



Attachment 4: Best Practices for Drug Treatment Courts, 2018.

Participation in Pre-Court Staff Meetings

The judge regularly attends pre-court staff meetings during which each participant’s
progress is reviewed and potential consequences for performance are discussed by the
Drug Court team.

Frequency of Status Hearings

Participants appear before the judge for status hearings no less frequently than every two

weeks during the first phase of the program.10 The frequency of status hearings may be
reduced gradually after participants have initiated abstinence from alcohol and illicit

drugs11 and are regularly engaged in treatment. Status hearings are scheduled no less
frequently than every four weeks until participants are in the last phase of the program.

Length of Court Interactions
The judge spends sufficient time during status hearings to review each participant’s

progress in the program. Evidence suggests judges should spend a minimum of
approximately three minutes interacting with each participant in court.

. Judicial Demeanor

The judge offers supportive comments to participants, stresses the importance of their
commitment to treatment and other program requirements, and expresses optimism about
their abilities to improve their health and behavior. The judge does not humiliate
participants or subject them to foul or abusive language. The judge allows participants a
reasonable opportunity to explain their perspectives concerning factual controversies and
the imposition of sanctions, incentives, and therapeutic adjustments [see also Standard
IV].

. Judicial Decision Making

The judge is the ultimate arbiter of factual controversies and makes the final decision
concerning the imposition of incentives or sanctions that affect a participant’s legal status
or liberty. The judge makes these decisions after taking into consideration the input of
other Drug Court team members and discussing the matter in court with the participant or
the participant’s legal representative. The judge relies on the expert input of duly trained
treatment professionals when imposing treatment-related conditions.

National Association of Drug Court Professionals, Adult Drug Court Best Practices,
NAT’L DRUG RESOURCE CENTER, 2018.
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Attachment 5: Essential Elements of a Mental Health Court.

Status hearings allow mental health courts publicly to reward adherence to conditions of
participation, to sanction nonadherence, and to ensure ongoing interaction between the
participant and the court team members. These hearings should be frequent at the outset of the
program and should decrease as participants progress positively. Mental health courts should use
incentives to recognize good behavior and to encourage recovery through further behavior
modification. Individual praise and rewards, such as coupons, certificates for completing phases
of the program, and decreased frequency of court appearances, are helpful and important
incentives. Systematic incentives that track the participants’ progress through distinct phases of
the court program are also critical. As participants complete these phases, they receive public
recognition. All responses to participants’ behavior, whether positive or negative, should be
individualized. Incentives, sanctions, and treatment modifications have clinical implications.
They should be imposed with great care and with input from mental health professionals. Courts
should have at their disposal a menu of incentives that is at least as broad as the range of
available sanctions; incentives for sustained adherence to court conditions, or for situations in
which the participant exceeds the expectation of the court team, are particularly important.
Council of State Governments Justice Center Criminal Justice/Mental Health Consensus Project,
Improving Responses to People with Mental I1Inesses: The Essential Elements of a Mentall

Health Court, Bureau of Justice Assistance Office of Justice Programs, Department of Justice
2007) http://www.bja.gov/PublicationssMHC_Essential_Elements.pdf.
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