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Overview

1) Overview of three phases International Environmental
Law;

2) The Paris Agreement;

3) Brief look at recent IPCC reports — focus on land.
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Phase One: pre-1972 International
Environmental Law

Early international environmental treaty-making 1900s (cross border)
Species-related & commercially-inflected:

- Convention for the Protection of Migratory Birds in the
United States and Canada, August 16, 1916;

- Convention for the Protection of Birds Useful to
Agriculture,1902;

e Very little caselaw: Trail Smelter Arbitration (US-Canada) 1941
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Background: Timeline 1972-2012

1972 1992
Stockholm Rio de Janeiro
UN Conference on FUN Conference on the|
Sustainable Human Environment, 2002
Development Earth Summit Johannesburg
World Summit on
Sustainable
Development
1972 | 1982 | 1992 | 202 | 212
Y Y 45
1987 1997 2012
Brundtland Report New York
- Rio de Janeiro
“QurCemman RG': ;s UN Conference on
Puture UN $19 the Human
Environment,
Earth Summit
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Phase Two: 1972-1992

United Nations Conference on the Human Environment 1972

e Established the United Nations Environment Programme (Nairobi,
Kenya) — now UN Environment;

e Stockholm Declaration on the Human Environment, containing 26
principles:

* Non-binding, soft-law document with widespread adoption among
independent states;

* Preamble —focus on the human environment:

“Man is both creature and moulder of his environment..... Both aspects of
man's environment, the natural and the man-made, are essential to his
well-being and to the enjoyment of basic human rights the right to life
itself.”




Phase Two: 1972-1992

United Nations Convention on the Human Environment 1972

Principle 21:

States have, in accordance with the Charter of the
United Nations and the principles of international law,
the sovereign right to exploit their own resources
pursuant to their own environmental policies, and
the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the
limits of national jurisdiction.




Phase Two: 1972-1992

The Convention on International Trade in Endangered Species
of Wild Fauna and Flora, 1973

CITES developed out of IUCN process but was
Inspired by Stockholm Conference:

*Exclusive focus on species:

* Appendix-based system on trade in species;
 Levels of restriction on trade.

*Treaty administration heavy influence of NGOs
(IUCN);
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Phase Three: 1992-2015

United Nations Conference on Environment and Development,
1992

UNCED aka ‘Rio Conference’ led to number of outcomes:

" Rio Declaration (soft law);

T
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*United Nations Framework Convention on
Climate Change (UNFCCC) [mere 16
months to negotiate!];

* Convention on Biological Diversity (CBD); i

» Statement on Forest Principles.



Rio Declaration 1992 (reflects Stockholm)

Principle 1: human beings are at the centre of concerns } -
of sustainable development. They are entitled to a '
healthy and productive life in harmony with nature;

Principle 2: states have the sovereign right to exploit
their own resources pursuant to their own
environmental and developmental priorities with the
responsibility to ensure that activities within their own
state does not cause damage to other states;
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Rio Declaration 1992: global North/South
Compromise....

Principle 3: the right to development must be fulfilled
so as to equitably meet developmental and
environmental needs of present and future
generations;

S Rio de Janeiro 3-14 June 1992

( w UNITED NATIONS CONFERENCE ON
V a ENVIRONMENT AND DEVELOPMENT
\ VY

Principle 4: in order to achieve sustainable
development environmental protection shall
constitute an integral part of the development

process and it cannot be considered in isolation from
It;




North/South divide.....

The North-South Divide
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Phase two: characteristics developed....

Proliferation of treaties:

" Issue (sometimes species) specific;

" Discrete operating regimes:
. Secretariat;

o Compliance regime;

o Technology/financing system/entity.

"Largely state-based and each party had a ‘vote’ - by consensus;

« Overarching framework treaty + protocol,

«  Shift away from species-specific to ecosystem/systemic
problems (economically-based).



Climate regime

Kyoto Protocol to the United Nations Framework Convention on
Climate Change, 1997

UNFCCC framework convention (KP sits underneath it):

» Reference to relative per capita emissions (not just
about emissions per country);

* Reference to contribution to GHG emissions to date
(historical responsibility);

* Reference to Developed Countries going first (CBDR-
RC);

* Reference to Developed countries in ‘Annex I’ =
(Annex | countries).
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Climate regime

Objective of UNFCCC = stabilization of GHG concentrations

Stabilization at levels and within timeframes

that:

o prevent dangerous interference with climate
system

o ensure that rate of change allows nature to adapt

o do not threaten food production

THE
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Climate Regime

Kyoto Protocol to the United Nations Framework Convention on
Climate Change, 1997 (in force in 2005)

Annex-based system of targets:
 Annex | (developed) countries had specific
emission reduction targets:
» flexible mechanismsto reach them,;
minimal targets;
 US never ratified — Canada left, Japan
not agree to second commitment period
SO..... ¥
* Non-Annex | (developing) countries did not. “,




Phase three: 2015 and beyond
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Phase three: 2015 and beyond

Paris Agreement to the UNFCCC, 2015

Nations Unies
Conférence sur les Changements Climatiques 2015

COP21/CMP11

Paris -France
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Universal participation

189 of 197 parties signed agreement have ratified

The State of the Paris Agreement

Countries by their participation in the Paris Agreement (as of Nov 5, 2019)

@ Ratified
@ sSigned
@ Wwithdrawing
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Paris preamble: New Principles to Guide Regime

Respect, promote, consider human rights & right to health &
development;

Rights of indigenous peoples, local communities, migrants, children,
persons with disabilities;

Gender equality, the empowerment of women & just transition of the
workforce;

Importance of ensuring the integrity of all ecosystems:
e oceans,
e protection of biodiversity (Mother Earth), and
* importance for some of the concept of "climate justice"”, when _
taking action to address climate change



Paris Agreement: global temperature goals

Long-Term Temperature Goals:
 Well below 2°C, striving for 1.5°C;
* GHG neutral globally by second half of
century;
 Peak & rapid reductions (asap, Dev’'d before
Dev’ing);
* On basis nationally determined




The IPCC & the UNFCCC regime

IPCC

Scientific community: IPCC.:science- UNFCCC: policy

produces science on policy nexus
climate change

decisions INTERCOVERNMENTAL
PANEL ON
CLIMATE CHANGE




The IPCC & the UNFCCC regime

1990 First Report

1995 Second Report

01 Third Report

.o, Fourth Report | Ball
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IPCC Fifth Assessment Report, 2014

“Continued emission of greenhouse gases
will cause further warming and long- incc

climate change

lasting changes in all components of the CLIMATE CHANGE 2014

Synthesis Report

climate system, increasing the likelihood
of severe, pervasive and irreversible
impacts for people and ecosystems..”
(AR5 p. 8)




The IPCC & the UNFCCC regime
IPCC Special Report on 1.5°C

. °C 2
Level of Additional Risk 2
Due to Climate Change 8
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IPCC Special Report on Climate
Change and Land, 2019

Focus on human impacts on land:

* Both source and sink of GHGS:

" Land ecosystems and biological ecosystems
vulnerable to climate change;

" Agriculture uses @70% fresh water and 25-30%
food produced Is wasted,

e Considerable contributor to GHG emissions.

ipcC

ovERNMENTAL #anee on Climate chanee

Climate Change and Land

An IPCC Spectal Report on dimate change, deserEncation, land

Summary for Policymakers




Focus on agriculture/lifestyle changes

Agriculture, Forestry and Other Land Use (AFOLU) activities

accounted for around:

« 13% of CO2,

44% of methane (CH4), and

 81% of nitrous oxide (N20O) emissions from human
activities globally during 2007-2016;

e Additional outside farm gate = 5-10% total emissions
(transportation);

Mitigation potential of dietary changes (primarily plant-
based diets) is estimated as 0.7 — 8 GtCO2eq yr. by 2050;

e Shared socio-economic pathways (sustainability focused

SSP1) = |ow population growth & low-emissions food

production/waste;




SSP1 v SSP 3:

B. Different socioeconomic pathways affect levels of climate related risks

Desertification Land degradation Food insecurity _ : _
(water scarcity in drylands)  (habitat degr., wildfire, floods) (availability, access) Socio-economic choices can reduce or
exacerbate climate related risks as well as

"o, influence the rate of temperature increase.

‘ The SSP1 pathway illustrates a world with
M low population growth, high income and
reduced inequalities, food produced in low
GHG emission systems, effective land use
regulation and high adaptive capacity. The
SSP3 pathway has the opposite trends.
Risks are lower in SSP1 compared with
SSP3 given the same level of GMST
increase.
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Legend: Level of impact/risk Legend: Foniiitfi:nce
evel for
Very high Purple: Very high probability of severe impacts/ risks transition

and the presence of significant irreversibility or the H High
_ persistence of climate-related hazards, combined with M Medium
High limited ability to adapt due to the nature of the hazard L Low
or impacts/risks.
! Red: Significant and widespread impacts/risks.
e Yellow: Impacts/risks are detectable and attributable

to climate change with at least medium confidence.
Impacts _‘ o T White: Impacts/risks are undetectable.
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Focus on climate vulnerable

CLIMATE
CHANGE
AND
THIE
VOICELESS
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National law progresses....

River Atrato Basin 2016 decision:
 Afro-Columbians and indigenous Columbians ‘bio-cultural’ rights protected by

Constitution at risk from illegal activities;
» Granted form of protection over river, recognizing nature as subject of rights;

Community and government representative appointed 'guardians of river’

New Zealand Te Awa Tupua river 2017:

* recognized in law as an indivisible, living whole,

« possessing “all the rights, powers, duties, and
liabilities” of a legal person
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Thank you!

Dr. Lisa Benjamin
Assistant Professor, Lewis & Clark Law School

Ibenjamin@Iclark.edu

@DrLisaBenjamin
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